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Where a reference is made under any head, the figures refer to the corresponding figures 
in the Index, and also to the paging of the volume. This plan has been adopted in order to 
enable the reader to turn at once to the case, should he so prefer, without previously con. 
sulting the Index. 


ACCOUNT. 


When an account has been stated and a balance ascertained, and the account 
in this condition is presented to the debtor, and he acknowledges its cor- 
rectness, the creditor may recover the balance of account without pro- 
ducing accommodation acceptances, notes, &c., the payment of which 
forms items of the account. Oakey v. Weil, 169. 


ACTION. 


1. A petitory action for land, can only be maintained against the possessor or 
owner. C. P., art. 43, Peck v. Overton, 70. 

2. A personal action must be brought in the parish in which the defendant 
resides. Ibid. 

3. No action can be maintained against the heirs of a deceased person, upon 


the promise of the deceased person to take charge of the plaintiff, to 
educate her, to settle her in life, and to give her the bulk of her estate, 
at her death; even where the deceased had made a will in favor of the 
plaintiff, which was adjudged to be void from defects of form. Such a 
promise by the deceased would be void for uncertainty, and being in the 
nature of donations mortis causa, will be considered as revoked, unless 
embodied in a valid will. Grice v. Pearson et al., 94. 

4. A father, acting in the capacity of tutor to his minor children, is the repre- 
sentative of the succession of their mother, and as such, the proper party 
to be sued for a debt for which she was liable. 

Monget v. Penny, 134. 

5. A person who makes and sells a machine in violation of the rights of the 
patentee, cannot maintain an action to recover the unpaid purchase 
money. Nor can the purchaser, who has been prevented by the paten- 
tee from using the machine, recover from the vendor the purchase 
money, where, from the circumstances, he should have known that the 
vendor had no right to sell. Bell v. Widow Bouney, 170. 

6. Where a creditor, on his own responsibility, and at his own cost, prose- 
cutes an action to avoid a fraudulent sale made by an insolvent, the bene- 
fit resulting from the action cannot be claimed by the syndic who is no 
party to it. It inures entirely to the creditor, by whose vigilance it was 
obtained. Townsend v. Miller, 632. 

7. A creditor, holding a joint note, may have it placed on the tableau of dis- 
tribution of one of the debtors, without citing the other joint debtor. 

Matter of O'Flaherty, 640. 


For Action on Administrators’ Bonds—See Phelps v. Sawyer 551, 
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ADMINISTRATION and ADMINISTRATOR. 


1. The administrator of an estate owes interest, by operation of law, to the 


heirs from the time of the setthement of his account, and will, be con- 
demned by the court to pay it, although not prayed for in the petition. 
C. P. 1007. Graves v. Barnes, 69. 


. A, who had a son by a former marriage, married B, by whom also he had 


a child; both A and B died. C, the brother of B, obtained administra- 
tion on both successions ; the child of B dying, the tutor of the child, by 
the former marriage, sought to annul the letters of administration of C, 
and obtain them for himself. Held: B left a child, the issue of her 
marriage withsA; the subsequent death of that child, cannot render the 
administration of C illegal. Rogers v. Walker, 183. 


. Ap executor, who is the debtor of the succession on account of the pur- 


chase of productive property from the testator, owes legal interest on 
the installments from their maturity. But his failure to pay the debt, 
which he owes, does not subject him to the penalties of the law for not 
keeping the funds of the succession in a bank. 

Heirs of Sharp v. Kleinpeter, 264. 


. The executor is not bound to deposit in bank the government stocks, nor 


the bills receivable, of the succession which he administers. 
Peale v. White, 449. 


. The money of the succession was inconsiderable, being not more than 


enough to pay expenses. The failure of the executor under these cir- 
cumstances to deposit it in bank, is not a sufficient ground for removing 
him. Ibid. 


. If a son, on the death of his father, takes possession of his property and 


treat it as his own, without any letters of administration obtained, or 
judicial proccedings had, he will, under our laws, be held responsible to 
creditors. Stephenson v. Wilson, 553. 


. It is apprehended, that the law is the same in Arkansas. Ibid. 


For suit on Administrators’ Bonds—See Hill v. Snyder, 557. 


See Execurors. 


ANTICHRESIS. 


1. A creditor, under an act of antichresis, is bound to make useful and neces- 


sary repairs of the pledged estate. But he will not be permitted to 
make improvements of a new, unusual and expensive character. If he 
do, he cannot insist on being reimbursed the amount which these im- 
provements may have cost, but only their actual value to the estate. The 
consent of the debtor to improvements of the latter description, estops 
him from complaint. Pickersgill v. Brown, 298. 


2. If a debtor, who is secured by antichresis, agree with his creditor to 


appropriate the reveuues in a manner different from that prescribed in 
the act, by which the antichresis was created, a mortgage creditor, who 
has not put his mortgage in action, cannot complain. Ibid. 


3. The creditor who takes property by an act of antichresis, is bound, unless 


the contrary be agreed, to pay the taxes as well as the annwal charges 
of the property, which has been given to him in pledge; he is bound to 
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ANTICHRESIS (Continued). 


provide for the keeping and useful and necessary repairs of the pledged 
estate, and also for the maintenance of the slaves. 
. Garcia v. Garcia, 526. 

4. It is of the essence of the contract of antichresis as of all contracts of 
pledge, that the’ creditors be put in actual possession of the property 
which it affects. Ibid. 

5. An antichresis, to be binding upon the property pledged, must be reduccd 
to writing in accordance with article 3143 of the Civil Code. 

Smith v. Tabor, 582. 


APPEAL. 


1. Where the appellant abandons his appeal, the appellee may bring up the 
record and have the judgment affirmed, with damages. 
Hohl v. Meyer, 18. 
2. Where in the distribution of a fund in the sheriff’s hands, to which vari- 
ous persons set up claims, one of the creditors, for a sum over three 
hundred dollars, appeals solely from a judgment allowing another credi- 
tor two hundred and eighty-six dollars, the appeal will be dismissed, upon 
the ground that the appeal is for a sum below the jurisdiction of the 
Supreme Court. No one but the appellee can join in the appeal. 
Gauche v. Troutman, 18. 
3. The judgment homologating a sale under a monition, may be appealed 
from, even where the appellant did not appear or show cause in answer 

to the monition. Moore v. Knapp, 21. 

Where the matter in dispute, at the institution of the suit, does not 
exceed three hundred dollars, the case is not appealable to the Supreme 

Court, although the plaintiff may pray for interest from judicial demand. 

Owen v. Boyd, 109. 

5. The Supreme Court has appellate jurisdiction in criminal cases, only 
where the punishment of death or hard labor in the penitentiary may 
be inflicted. State v. Featherston, 109. 

6. The district court refused to homologate an award, and referred it back 
to the arbitrators. Held: The judgment is not final, and there can be 
no appeal. Bird v. Laysock, 171. 

7. A judgment, overruling an exception taken to the plaintiff’s petition, on 
the ground of its insufficiency to authorize the injunction he had ob- 
tained, is not final, may ultimately work no injury, and is therefore 
unappealable. Huntington v. The Sheriff of Jefferson, 205. 

8. Where an appeal has been granted, on motion in open court, at the same 

‘~ term at which the judgment was rendered, no citation of appeal. is 
necessary. Thompson v. Chapman, 257. 

9. Where the clerk’s certificate is defective, and no fault can be imputed to 
the appellant, the Supreme Court will, on affidavit, grant time to correct 
the certificate. Ibid. 

10. Where the clerk’s certificate shows that the record does not contain all 
the evidence in the suit, the appeal will be dismissed. 
al Gilloutet v. Marcelin, 442. 

11. Where there is no real foundation for a claim over three hundred dol- 
lars, nor any legal ground for supposing such an amount can be recovered, 
the appeal will be dismissed. . King v. Reed, 492. 
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12. A motion to dismiss an appeal, on the ground that a judgment ordering 


oo 


a partition in kind is an interlocutory decree, will not be maintained: 
By the Court: We understand this to be a contestation as to the manner 
of effecting a partition ; and that, as such, it must be determined by the 
court, before proceeding further, under a provision of the code. Art: 
1270. If the appellants had gone on with the partition and executed 
the decree by drawing lots, they could no longer be relieved by it. 
Blanchard v. Blanchard, 529. 


13. This court cannot. upon an appeal, reéxamine the decision of a district 


judge upon a question of fact, such as whether due diligence has been 
used to procure the attendance of a witness. State v. White, 531. 


14. Appeal dismissed, because the record was defective, containing no final nor 


interlocutory decree, upon which the court was authorized to act. 
State v. Tucker, 551. 


15. The statute of 1846 (p. 335 of the Revised Statutes) gives to the Supreme 


Court jurisdiction of an appeal in criminal cases, from*final judgments 
alone, returnable as in civil suits, and requires the clerk‘of the court 
granting the appeal, to make out the transcript, as in civil cases. bid. 


16. A party who gives no appeal bond, cannot be heard as an appellant, with- 


out the consent of the appellee. Baldre@v. Davenport, 589. 


17. This suit was brought by a father as tutor of his minor child, who was 


a 


the real plaintiff. Pending the appeal, the child died. The father sug- 
gested the death, and asked to be made a party to the suit in his own 
right. Held: That there was evidence in the record that the father 
was the only heir at law, and therefore entitled to prosecute the appeaj 
in his own right. Waddil v. Thompson, 592. 


18. A person whose property has been sold without his consent, may appeal 


from a decision affecting the property, although no party to the suit, 
under art. C. P. 571. Pillot v. Cooper, 656. 
Defendant who executes the judgment, abandons his appeal. 
See Fluhart v- Golding, 233. 


ARBITRATION. 


The court will not set aside an award, upon the allegation, that the amicable 


compounders misconstrued the deposition of a witness, particularly 
where the party opposing the award had submitted the deposition, for it 
was his fault, that he did not obtain more explicit testimony from the 
witness. Nor will the award be interfered with, on the ground that one 
of the compounders had in his possession vouchers which would have 
benefited the party opposing the award, where those vouchers had been 
received by the referree, in the course of his business, before the sud- 
mission; for a party cannot complain, that the referees did not act upon 
testimony not submitted to them. Bird v. Laycock,171. 


ARREST. ° 
1. The act of 15th of March, 1847, which declares, that no citizen of another 


State shall hereafter be arrested in this State, at the suit of a’ resident or 
non-resident creditor, except in cases where it shall be made to appéar, by 
the oath of the creditor, that the debtor has absconded from his residence, 
applies to the citizens of the States of this Union only—not to the citizens 
of foreign States, or countries. * Canal Bank v. Shroeder, 615. 
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ARREST (Continued). 


2. An arrest will lie for damages for any injury sustained by the plaintiff, 


either in his person or property. Wilder v. Brush, 657. 
ATTACHMENT. 


1. The law gives an attaching creditor the right of being paid, by preference, 
over other ordinary creditors, out of the proceeds of the property attached, 
and this right cannot be defeated by a subsequent seizure on execution. 

Beck v. Brady, 1. 

2. An attachment creates no privilege against the succession, where the 
debtor subsequently dies in this State, and his estate is administered 
upon here, as the place of his residence. Collins v. Duffy, 39. 

3. A sale will not defeat an attachment which is levied before delivery. 

Judson v. Lewis, Sheriff, et al., 55. 

4. The plaintiff brought suit against the sheriff for a trespass, in levying cer- 
tain attachments against a third person, upon his property. The sheriff 
called the attaching creditors in warranty. The plaintiff had purchased 
the property of the debtor. Held: That, as the attachments were levied 
before the delivery of the property to the plaintiff, he had no right to ob- 
struct or embarrass, the process of the court against the debtor. 

Ibid. 

5. The curator of a surety on a bond to release property which has been 
attached, cannot maintain attachment against the principal on the bond, 
unless the surety has made a payment. Bannon v. Barnett, 105. 

6. Money was deposited with Purvis, Wood §& Co., for Breed: Breed sued 
to recover.it, and P., W. §& Co. plead a debt due them by Breed, in com- 
pensation. The plea was overruled. Breed had judgment. P., Wi & 
Co. then paid the money into the hands of the sheriff, and immediately 
attached it. Held: That the attachment did not lie. 

Purvis v. Bread, 636. 

7. The plaintiff obtained an attachment against the defendant, but the sheriff 
did not take actual possession of the property under the writ, and no act 
of possession by him or his successors is shown, for five years after its 
return. About five years after that time, the attaching creditor had a 
curator ad hoc appointed to defendant, obtained judgment, and seized the 
lots under an execution. In the meantime, and within two years from 
the date of the attachment, defendant sold the property, and it passed in- 
to the hands of purchasers who were ignorant of the attachment. Held: 
The law required that the sheriff should have seized and detained the 
property ; that he and his suceessors should have taken charge and kept 
possession of it; and for the failure of Goodrich, the attaching creditor, to 
have seen this done, and to have prosecuted his suit with diligence, inno- 
cent purchasers of the property should not suffer. 

. Goodrich v. Pattingill, 664. 

8. Sheriffs must seize actually, and not fictitiously, where the law requires ; 
and third persons must not suffer by their neglect to do so. Ibid. 

9. Defendant may appear by counsel, or otherwise, to obtain the release of 
\@ property attached, for any irregularities in issuing the attachment, or 
WE canse the property was not liable to attachment, and, if released, from 

such causes, the defendant would no longer be in court, by his property, 
or person. Kendall v. Brown, 668. 
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10. But, when a defendant in attachment appears by an agent, and bonds 
the property attached, the agent will be considered as representing his 
principal, so as to bind him to comply with the conditions of the bond, 
the essential condition of which is to defend the suit, or abide by the 
judgment that may be rendered. And it is not necessary, in such cases, 
to appoint an attorney to represent the absent defendant. Ibid. 


For Conflict between consignee, bound to appropriate proceeds under a con- 
tract, and attaching creditor—See Hopkins v. Pratt, 336. 


ATTORNEY AT LAW. 


1. An agreement, in writing, made by an attorney conducting a cause, and 
within the scope of his authority, is binding upon his client, although the 
counsel may be changed. Calmes v. Stone, 133. 
2. This suit was brought upon two notes. The defence was prescription? 
The only evidence of an interruption of prescription, was the testimony 
of plaintiff’s attorney, in whose hands the notes were placed before ma- 
turity. A billof exceptions was taken to the testimony. By the Court: 
Attorneys at law are not agents, and the rule which admits the testi- 
e mony of agents in favor of their principals, in cases like this, should not 
be extended tothem. If it was, this case would not come within the 
spirit and reason of the rule. There is no absolute necessity for resort- 
ing to this evidence, as the same facts might have been proved by an 
appeal to the conscience of the defendant. Madden v. Farmer, 580. 
3. The court will not recognize the principle, that the testimony of an attor- 
ney in behalf of his client, makes full proof of the fact sworn to, particu- 
larly in cases where the attorney would be personally responsible, if the 
action was not sustained. ‘That evidence has always been held, as being 
of an inferior kind. Ibid. 


AVERAGE. 


* 


Where goods are sold by the captain, in order to obtain funds for repairing 
particular average losses, or for defraying the ordinary expenses of navi- 
gation, the loss arising from their sale must be made good by the ship- 
owner alone. Where, on the other hand, they are sold for the purpose 
of defraying expenses or repairing losses, which are themselves of the 
nature of general average, the loss arising from their sale, gives a claim 
to general average contribution. 

Hassam v. St. Louis Perpetual Insurance, 11. 


BAIL AND BAIL BONDS. 


1. Charles Ford gave a bond, with James Cassidy as his surety, in the sum 
of $1000, conditioned, that he should appear before the First District 
Court, to answer a charge of larceny, and not depart without leave of 
the court. ‘The clerk issued a notice, stating that, on a certain day, the 
party to the appearance bond was called, but failed to appear; that the 
surety was called upon to produce him, but failed to do so; that the 
bond was therefore forfeited, and judgment entered against the surety. 
It was held, that this was a sufficient notice, under the act of the 11th 
of March, 1837. State v. Cassidy, 273. 
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BAIL AND BAIL BONDS (Continued). ‘ 


2. The party to such a bond should, if there be legal grounds, make an appli- 
cation to the court to set aside the judgment rendered upon it, within 
ten days after the notification thereof. If such application be overruled, 
he is allowed ten days, from the judgment overruling his application, for 
a suspensive appeal; and if he make no such application, he is allowed 
a suspensive appeal within ten days from the notification of the judg- 
ment. If no such appeal be taken within the periods stated, he is enti- 
to a devolutive appeal only. Ibid. 
3. Although the statute provides, as the condition of the bond, that the 
accused shall appear, yet that means an effectual appearance, that is, that 
the party shall remain and submit to trial. Where, therefore, the bond 
which the accused and his surety signed, expressed on its face, that the 
accused shall be and appear before the First District Court of New 
Orleans, and not depart thence without leave of the court, to answer to 
the complaint brought against him for larceny, it was held, that such a 
condition was not more onerous than that which the spirit of the statute 
imposed. Ibid. 
4. Garland was arrested. He was released on giving a bail bond, with 
Beach as his security, conditioned that he should not depart from the 
State for the term of three months, without leave from the court. Gar- 
land left the State without the leave of the court and within the term, 
but returned shortly after its expiration. The question was, whether 
the surety was bound. Fonda v. Beach, 213. 

. Preston, J., held, that the surety was discharged, on the ground that 
the bond was not intended to prevent a temporary absence, but a perma- 
nent departure by the debtor, without making a surrender of his property. 


wo 


Suiwe tt, J., concurred in the decree of Preston, J. Ibid. 
6. Eustis, C. J., with whom Rosr, J., concurred, held, the surety was 
bound, the condition of the bond being broken. Ibid. 


7. A surety on such a bond, after its condition has been broken, and after 
judgment rendered against the principal, cannot be allowed to falsify the 
affidavit under which the proceedings were instituted. Thid. 

8. The prisoner applied to the Supreme Court for a writ of habeas corpus, 
on the ground that there was no prospect whatever of having his appeal 
tried during the present term of the court, or earlier than the November 
term thereof. The court directed an immediate trial, and held, that writs 
of habeas corpus are undoubtedly matters of right; but courts and judges 
are bound to do, in relation to them, what is right between the prisoner 
and the public. The prisoner ought not to be bailed, on the ground that 
he cannot have an immediate trial, when the court is ready and willing 
to afford him that remedy. State v. Roger, 382. 

9. The act of March 11th, 1837, which points out the manner of proceeding 
against the parties to bail bonds in criminal cases, assumes that the bond 
is authentic, and thereby dispenses with proof its execution. 

State v. Lewis, 540. 
10. The act itself directs judgment to be entered against the parties to such 
bonds in solido. Ibid. 
11. Where the sheriff’s certificate is silent as to the date when he received 
and accepted the bail bond given under this act, it will be presumed that 


. 
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such acceptance was after he had been authorized to do so by the com- 
mitting magistrate. Ibid. 


For Party Entitled to Bail—See Ex parte Longworth, 247. 
BANKS. 


1. It was competent for the State to make such changes in the mode of 
administration of the insolvent banks, as the public interest required. 
Citizens’ Bank v. The Levee Steam Cotton Press, 286. 
2. The laws which have from time to time been passed for the liquidation of 
the affairs of the Citizens’ Bank of Louisiana, are constitutional. Ibid. 
3. The decree of forfeiture, pronounced against that bank, did not thereby 
give the right to the stockholders to insist on an immediate liquidation of 
its affairs. Ibid.* 
4. The statutes, which provide for a more protracted administration, did not 
impair the obligation of any contract; nor was the stockholder, in conse- 
quence of those statutes, invested with a right to release his property 
from mortgages which he had created on it. ‘ Ibid. 
5. The stipulation in bonds given to the Union Bank, that in case of non-pay- 
ment at maturity, the borrower is to pay ten per cent interest after that 
time, is obligatory, and the party will be condemned to pay it. 
Bermudez v. Union Bank, 62. 
6. Where a stockholder in the Union Bank, in addition to the usual amount 
loaned on stock, borrows fifteen per cent on his stock, it will be regarded 
as a stock Joan. Ibid. 


For Reinscription of the Mortgages of Banks—See Union Bank v. Dos- 
son, 548. 


Exchange Bank, for Forfeiture of Charter—See Palfrey v. Paulding, 363. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Where a bank has discounted a note for the maker, on a pledge of stock, 
and the maker subsequently took the benefit of the bankrupt law of the 
United States, the bank had the right to charge interest after the matu- 
rity of the note, without proof of protest, as demand, under the circum- 
stances, would have been useless. Conrad v. City Bank, 4. 

2. Where notice of protest is sent to a post office, in the parish in which the 
endorser lives, in the absence of proof of a nearer post office, the notice 
will be deemed sufficient. Knox v. Buhler, 42. 

3. The fact that the certificate of a notice of protest follows immediately the 
protest, so as to appear to be a part of the same if&trument, does not 

" invalidate the certificate. Consolidated Bank v. Stewart 49. 

4. An endorsement of a note, executed by an attorney duly authorized, is 
binding on the principal. Commercial Bank v. Routh, 128. 

5. Notice of protest addressed to the office where the endorser usually 
receives his letters, is sufficient. Ibid. 

6. If the second of exchange be accepted, the holder may recover judgment 
on it, without accounting for the first of exchange. lbid. 
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7. An endorser, who pays a promissory note, when, in consequence of an 
informal protest, he was discharged, obtains no greater rights against the 
maker than appertained to the transferror, by whom it was discounted, 
and from whom it was obtained. The same prescription is applicable to 
both transferror and transferree. Brian v. Spencer, 136. 

8. In an action by an endorser, against the maker of a promissory note, who, 
at the time of its execution, was a married woman, the declarations of the 
payee, whilst he was the owner thereof, are admissible to prove that it 
had been given to him for a debt due by the husband of the maker. 
Held: It is the settled jurisprudence of this court, thatthe onus of 
proving that the consideration of a note, made by a married woman, 
enured to her benefit, is upon the plaintiff. Pilcher v. Kerr, 144. 

9. Where the maker of a note signed as a married woman, and her husband 
only joined for the purpose of authorizing her, it is sufficient to give the 
transferree of the note notice of her condition; and before he takes the 
note, it is incumbent upon him to ascertain that her proper estate could 
be charged with it. Ibid. 

A debtor of defendants furnished them with his name, in the form of a 

@ draft on their house. The draft was accepted by the defendants, and ex- 
changed with Partee § Co., for bills on their house in New York. 
Partee §& Co. placed the acceptance of defendants in the hands of a 
broker, to raise money on it. It was sold to P. P. & Co., with the right 
reserved for Partee & Co. to take it back on certain terms, within a stip- 
ulated time. Partee §& Co. did not redeem it within the time, and the 
broker who sold, now bought it of P. P. & Co. The broker exchanged 
the acceptance of defendants thus obtained, with the plaintiffs for other 
bills of larger amount, and paid the difference. Defendants contest the 
plaintiffs’ ownership of the acceptance, on account of the manner in 
which it was disposed of by the broker and obtained by the plaintiff. 

10. The court held: That the plaintiffs were holders for value; for, according 
to the well settled doctrine of the commercial law, a merchant who gives 
his own negotiable paper for a purchase of negotiable paper, gives value, 
as well as he who gives gold or bank notes. Greenwood v. Lowe, 197. 

11. The law, from considerations of public policy, and in order to favor the 
free circulation of bills of exchange and other negotiable paper, looks 
with favor upon the holder of a bill who has given value for it, and 
requires very cogent evidence to convict him of mala fides. Ibid. 

12. If, in consequence of the laches of the holder, the endorser of negotiable 
paper be discharged, the holder cannot recover upon a subsequent prom- 
ise, without showing that it was made with knowledge of thelaches. Yet, 
where the promise to pay the debt is given in the form of a new note, it 
is primd facie evidence that there was no negligence by which the en- 
dorser Was discharged from his obligation on the paper which he thus 
renews. Robinson v. Day, 201. 

13. Where an undated bill, endorsed for accommodation of the drawer, and, to 
enable him to use it in trade, has been deposited as collateral security, the 
law does not fix its date at the time of its delivery, but the holder may 
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15. 


16. 


17. 


18. 


fix it at the time when, according to agreement, he is entitled to use his 
bill. Shultz v. Payne, 222. 
The accommodation party to a note, holds himself out to the public, by 
his signature, as absolutely bound to every person who shall take the 
note for value, to the same extent aS if that value were personally advanced 
to himself, or at his request. Nor is it any defence that the party who 
takes the note, knows it to be accommodation paper, if, before it becomes 
due, he takes it bond fide and for value. Matthews v. Rutherford, 225. 
An accémmodation party to a note, who authorizes the holder to sell, 
cannot resist payment on the ground that he pledged it. Ibid. 
The following order is not a bill of exchange: **On demand please pay 
to the order of W. J., the sum of seven thousand dollars, according to a 
donation made by the Shreveport Town Company to the parish, the 
same to be in accordance with a resolution of the police jury, passed 
October 6, 1840.” It commences with the direction to pay a sum 
certain, on demand, but it is qualified by the subsequent reference. 
Jenkins v. Parish of Caddo, 559. 
It is the intention of the parties to an instrument which renders it negoti- 
able, if expressed in terms which may have that effect, and any tergs 
expressing the intent will render the bill or note negotiable. Preston, J. 
Bacon v. Dahigreen, 599 
Where the conduct of the first endorser of a note, was calculated and in- 
tended to induce the notary’s clerk to make no further attempt to find the 
maker, and present the note for payment, and where he undertakes him- 
self to have the money forthcoming, in an action against him, he cannot 
relieve himself from liability, on the ground that no presentment for pay- 
ment was made on the maker. Blaffer v. Herman, 599. 


For authority of clerk of steamboat to bind the owners by note, given for sup- 
plies—See Anderson v. Irwin, 494. 


BONDS. _ 
1. This suit was brought against the sureties upon an appeal bond. Per 


Curiam: The appeal was dismissed because there was no legal order of 
appeal, which, in legal intendment, is equivalent to no order at all; and 
without such an order, the clerk had no authority to take bond. The 
maxim, that in whatever manner a man binds himself, he shall remain 
bound, is not applicable to a case of this kind. Sears v. Boyd, 539. 


2. The liability of sureties upon judicial bonds, is fixed by the law which 


authorizes the taking of the bond. Ibid. 


3. When the inducement for signing an appeal bond is the supposed exist- 


ence of an order of appeal, which does not exist, the party signing will be 
relieved on the ground of error. Ibid. 


4. A judgment creditor required the sheriff to execute a fi. fa. on certain 


property, and gave an indemnity bond in favor ,of* the sheriff, in which 
they and their sureties bound themselves to save him harmless, defend 
all suits that might be brought against him, and pay all damages and 
judgments that the sheriff might be made liable for in consequence of the 
seizure and detention of the goods taken in execution. A person who 
claimed the property, sued the judgment creditors and the sheriff for 
damages on account of the seizure. The judgment creditors employed 
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BONDS (Continued). 


counsel to defend the suit. Held: The sheriff had a right to select his 
own counsel, and under the bond, the judgment creditors and the securi- 
ties on the bond were liable for the payment of the fee. 

Stewart v. Lapsley, 641. 


For Tax Collector’s Bond—See Copley v. Dinkgrave, 595. 
For Injunction Bond—See Lowry v. Cobb, 157. 
BOUNDARY. 


1. When boundaries between two tracts of land are fixed and determined by 
acts of the same date, passed by the mutual vendors of the claimants, 
more than a quarter of a century before the existence of any controversy, 
and acquiesced in by all parties for that long period of time, they must 
remain undisturbed. Savage v. Foy, 573. 

2. When an owner has alienated one or two estates which belonged to him, 
and the property, or any part of it, is contested, the limits assigned to it 
by the vendor at the time of the sale, must be consulted. The limits 
auciently subsisting between the two estates must not be regarded, be- 
cause the designation which the vendor makes of the metes and bounds, 
forms new limits between the two estates, or between the parts of them 
which he has sold. C. C. 840. Ibid. 


BROKER. 


A broker employed to sell a note, has an implied authority to guarantee it 
in the name of the vendor: yet, if he do not guarantee it, the vendor is 
not liable in case of its non-payment. Fonda v. Garland et al., 201. 


CITATION. 


1. The return of the citation of a husband, which shows a service made upon 
the wife, without stating that the husband was absent from his domicil, 
is defective. The fact of absence must appear from the return, unaided 
by other evidence. Corcoran v. Riddell, 268. 

2. In an action for damages against the owners of a vessel, for the conduct of 
the master, the owners cannot be brought into court by a service on the 
latter. Fellows v. High, 451. 

3. Where one of the joint debtors is insolvent, a claim against him may be 
placed on his tableau without citing his co-debtor. 

Matter of O’ Flaherty, 640. 


See Garnishee—Landry v. Dickson, 238. 


CODE, CIVIL. 


1. The article of the Civil Code, 2235, in declaring under what circumstances 
the authentic act shall not be full proof between the parties, uses the 
word * forgery” iv the sense of *‘ falsity.” | Succession of Tete, 95. 

2. The interest of the mother in the estate of her deceased child must be 
governed by articles 899, 900 of the Civil Code which treat of inheritance, 
and not by article 1481, which treats of donations. That interest, there- 
fore, is One-fourth and not one-third of the child’s estate. 

Grover v. Clarke, 174. 
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3. The power granted by the 1st section of 438th article of the Civil Code, is 
a power to be exercised under conditions. Slidell, J. 
Palfrey v. Paulding, 363. 
4. Article 656 of the Civil Code should be so construed, as to reconcile the 
respect due to property with the interests of agriculture. 
Becknell v. Weindhal, 291. 
5. The prohibition contained in art. 1477, C. C., has not exclusive reference 
to citizens of other countries; it applies to sovereign States or corpora- 
tions: for corporations, legally ordained, are substituted for persons. 
Therefore, where a testator bequeathed immovable property situated in 
Louisiana to trustees, to be held by them for the benefit of a charity in 
Tennessee, where the validity of the bequest is disputed, the trustees 
should show that the laws of Tennessee do not prohibit similar disposi- 
tions from being made in favor of a citizen of Louisiana. Rost, J. 
Succession of Franklin, 395. 
~ 6. Plaintiff was one of two sureties upon a note made in Georgia, and 
placed in the hands of a trustee. He afterwards paid the note and 
brought this suit against his co-surety and the maker of the note. - Held: 
That, the plaintiff having paid, without being sued, and without informing 
the principal debtor, no equity exists in his favor; and the case must be 
determined as if the trustee himself was seeking to enforce the trust 
against the defendants. C.C. 3025. Gates v. Renfroe, 569. 
7. The privilege for freight, conferred by article 3213 of the Civil Code, ex- 
tends only to goods of which the captain has, or has had, possession. 
Granger v. Campbell, 611. 
8. The transferee is only possessed, as regards third persons, after notice 
has been given to the debtor of the transfer having taken place. C. C. 
art. 2613. And an execution may be properly levied by creditors, pre- 
vious to such notice. Burton v. Brewer, 620. 


GENERAL REFERENCES TO THE ARTICLES OF THE CiviL Cope. 


840, (Boundary,) page 573.—1176, 1380, 3507, (Prescription,) p. 553.—1477, ( Wills) p. 
395.—1507, ( Substitntions,) p. 395.—~1677, ( Seizin of Executor,) p. 472.—1716, 

' (Construction of Wills,) p. 127.—1964, (Fraud,) p. 456.—2042, ( Sale,) p. 477.— 
2157, ( Subrogation,) p- 34.—2299, 2302, 2739, (Damages,) p. 321.—2370, (/Com- 
munily,) p. 395.—2449, (Construction,) p. 465.—2927, (Deposit,) p. 53.—2960, 
(Mandate,) p. 207.—3025, ( Surety,) p. 569.—3120, (Pledge,) p. 221. 


CODE OF PRACTICE. MN 


1. A petitory action for land, can only be maintained against the possessor or 
owner. C. P., art. 43. Peck v. Overton, 70. 
2. Under article 626 of the Code of Practice, orders of execution must be 
sealed with the seal of the court. - King v. Baker, 570. 
3. Article 684 of the Code of Practice, which prohibits a sale of property under 
execution, if the price offered does not exceed the amount of the privileges 
and mortgages with which it is encumbered; and the article that author- 
izes the sheriff to raise the mortgage, the inscription of which is subse- 
‘ quent in date to that of the mortgage under which the sale is made, 
have exclusive reference to conventional mortgages. 
Kelly v. Cook, 614. 
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GENERAL REFERENCES TO THE CoDE oF PRACTICE. 


179, 252, (Garnishees,) p. 238.—275, ( Sequestration,) p. 578.—378, 379, (Calling in War- 
ranty,) p. 590.—1007, (Ezecutor,) p. 69. 


COMMON LAW. 


At the common law, a person who receives property under a fraudulent con- 
veyance, to screen it from the debts of the owner, cannot sustain the con- 
veyance in action against a subsequent vendee who derives title from a 
sale by the same owner. ° Ray v. Harris, 138. 


COMMUNITY. 


1. Property purchased during the marriage by either husband or wife, is pre- 
sumed to be liable for community dapts, unless the contrary be shown. 
C. C. 2371. Webb v. Peet, 92. 


. Where a creditor of the husband seizes property as liable for community 
debts, which the wife claims as having been acquired by her after a judg- 
ment of separation of property between herself and husband, it is in- 
cumbent upon her to show, affirmatively, the reality and good faith of the 
judgment of separation, if the creditor attacks it upon the ground of 


iS) 


fraud. Ibid. 
3. The fruits of paraphernal property belong to the community, so long as 
the husband retains the administration of it. Ibid. 


4. Where community property has been mortgaged by a surviving partner in 
community, for the purpose of raising funds for the maintenance and ed- 
ucation of the heirs, pursuant to the advice of a family meeting, which 
advice was concurred in by the judge of probates, and the property is 
afterwards sold to satisfy the mortgage, the heirs cannot reclaim it with- 
out at least offering to refund the amount for which it was mortgaged, 
with interest. Ibid. 

. A marriage contracted out of the State, between persons who afterwards 
come here to live, (s’y établir,) is also subjected to the community of ac- 
quets, with respect to such property as is acquired after their arrival. 
C. C. art. 2370. For the true sense of the language of the code, the 
inquiry should be, did Franklin and his wife live in Louisiana? Were 
they established here? By the words of the code, we are to under- 
stand the domestic domicil, the true and permanent home ; that domestic 
hearth, where the husband and wife have surrounded themselves, and 
their offspring, with the comforts of domestic life; and from which, 
when he and his wife occasionally depart, for the purpose of business, 
or pleasure, they do so with the intention to return. Slidell, J. 

Succession of Franklin, 395 
6. When persons, married elsewhere, acquire property after they come to 
reside here, it belongs to the community of acquets; but not that which 
the husband purchases before he becomes a resident of Louisiana. 
Wolfe v. Gilmer, 583. 
7. When a man married two wives, and the second wife was in good faith, 
each wife is entitled at the death of the husband to a community in- 
terest. Hubbell v. Inkstein, 252. 


See Sale—Shields v. Lafon, 135. 
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COMPENSATION. 
% See Injunction—Hooper v. Rhodes, 137. 


See Pleading—Maillet v. Martin, 635. 
COMPROMISE. 


1. Where the parties had agreed upon a compromise, a stipulation of which 

was, that the defendant should pay the plaintiff ten thousand dollars in 

. cash, and the defendant having complied with the other stipulations, 

expressed his inability to pay that sum in cash, but offered five thousand 

dollars in lieu thereof, which amount was placed in the hands of an attor- 

ney to be paid if the offer was accepted, the plaintiff having taken the 

same under the circumstances without any objection, will be consid- 
ered as having accepted the offer. . Packwood v. White, 31. 

2. When, aga part of a compimise, a judgment is confessed, the condi- 

tions of the compromise may be shown by any legal evidence ; and such 

evidence will not be considered as controlling or limiting the effect of the 
judgment. Ibid. 

2. There is nothing illegal in an agreement in the sale of a suit by which it is 

stipulated, that the suit shall be prosecuted in the name of the plaintiff, 

for the benefit of the assignees. Satisfaction of the judgment entered 

by the parties to the record, or by the sheriff, would protect the defen- 
dant. Towne v. Couch, 93. 


CONFLICT OF LAWS. 


1. It is the settled jurisprudence of the United States, that the plea of a 
statute of limitation to an action on a judgment rendered in another 
. State, is a plea to the remedy, and, therefore, the ler fori must govern. 
There is nothing in the Constitution of the United States, or laws under 

it to justify an exception to the rule. Taylor v. Joor, 272. 
2. Plaintiff sold his cotton, in Arkansas, to a purchaser, who paid the largest 
proportion of the price in counterfeit bank notes; the purchaser 
brought the cotton to New Orleans, and defendants advanced on it. Plain- 
tiff sued defendants for the value of the cotton. It was held, that he 
could not recover, notwithstanding the statute of Arkansas provides that 
the owner may recover the property out of which he has been swindled, 
from any subsequent holder. And, by the court: We cannot enforcea 
rule, resting for its exercise in comity, to the detriment of the rights 
of our own citizens, secured under our own laws, and the interests 
of commerce. The plaintiff, in this case, by putting his cotton in pos- 
session of the purchaser, as owner, reposed confidence in him, gave him 
credit, and enabled him to commit a fraud on the defendants; and the 
equity of the original owner is not equal to that of defendants, who have 
parted with their money, on the faith of a state of things which the plain- 

tiff, himself, was the cause of being created. Tatum v. Wright, 358. 
3. Where the note sued on was made in the State of Mississippi, and paya- 
ble there, the obligations created by it must be tested by the laws of that 
State; and whatever acts of the parties which operate an extinguishment 

of the contract there, will undoubtedly prevent a recovery elsewhere. 

Bacon v. Dahigreen, 599. 
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CONSTITUTIONAL LAW. 
,1. Where, in conformity to an an act of the Legislature, the trusteesofa © 
sixteenth section granted by Congress for public schools, leased the 
same for fifty years, the contract is valid. There is nothing unconstitu- 
tional, or contrary to the laws of the United States, in such a contract. 
Garland v. Jackson, 68. 
- The act of April 3d, 1832, for opening streets, &c., in the city of New 
Orleans, is contrary to the article 109 of the Constitution of the State, so 
far as it authorizes private property to be taken for public uses, without 
an adequate compensation previously made. 
Municipality No. Two, for Opening Euphrosine Street, 72. 

3. The act of 3d of April, 1832, for the opening of streets, etc., in New Or- 
leans, is not unconstitutional in cases where, in proceeding under it, pro- 
vision is made for payment for the property before the expropriation is 
effected. *. 

Municipality No. Two, for the Opening of Rofignac street,76. ‘ 

4. Article 30 of the Constitution, providing that no person who may have 
been a collector of taxes, &c., shall be eligible to any office of profit or 
trust, until he shall have obtained a discharge for the amount of such 
collections, is directory, and was intended to secure what was right, and 
not to effect what was wrong. The State v. Hayes, 118. 

5 The act of the Legislature of the 3d of March, 1847, investing the tax 
collector with the authority to seize and sell the property of a defaulting 
tax debtor, to satisfy his tax, is not in violation of that article of the Con- 
stitution of the United States, which provides, that no person shall be 
deprived of life, liberty or property, without due process of law; for the 
act itself points out, precisely, that very process of law by which the 
defaulting tax debtor may be deprived of his property. 

Union Towboat Company v. Bordelon, &c., 192. 

6. Nor does that act, from the fact that the tax collector is empowered to 
seize and sell the property of a defaulting tax debtor to pay his tax, with- ’ 
out the aid or intervention of the judiciary, violate the Constitution of 
the State. For, by the Court: itis true, as contended, that the func- 
tions of our departments of government are kept distinct, and the execu- 
tive cannot divest judicial process. But the assessment of taxable 
property and the collection of taxes, are legal proceedings or process, 
but not judicial proceedings or process. If these proceedings take place 
illegally, as supposed in the present case, then the functions of the judi- 
ciary may be invoked, but not otherwise. Ibid. 

7. The tax levied on a steam towboat belonging to a company, the object of 
which is “ towing vessels by steam in and out to sea and up and down 
the river Mississippi, and carrying freight and passengers in like manner ; 
also wrecking or lightening vessels in said river or sea, and carrying 
freight and passengers in the Gulf of Mexico, and elsewhere at sea.” is 
not in contravention of Article 1st, section 8, of the Constitution of the é, 
United States, which gives Congress power to regulate commerce with 
foreign nations, and among the several States. Ibid. 

8. The 27th article of the Constitution, does not exemptthe Lieutenant Gov- 
ernor from the service of civil process. Landry v. Dickson, 238. 
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CONSTITUTIONAL LAW (Continued). 


9. It was competent for the State to make such changes in the mode of 
administration of the insolvent banks, as the public interest required. 
The Citizens’ Bank v. Levee Steam Cotton Press, 286. 

10. The laws which have from time to time been passed for the liquidation of 
the affairs of the Citizens’ Bank of Louisiana, are constitutional. bid. 


11. The decree of forfeiture, pronounced against the bank, did not thereby 
give the right to the stockholders to insist on an immediate liquidation of 
its affairs. Ibid. 

12. The statutes, which provide for a more protracted administration, did not 
impair the obligation of any contract; nor was the stockholder, in conse- 
quence of those statutes, invested with a right to release his property 
from mortgage which he had created on it. Ibid. 

13. The law.authorizing the auditor of the State to issue a warrant of distress, 

~ is not in violation of the Constitution. Duncan v. The State, 377. 


14. The prohibition to a citizen of Louisiana, to make donations causa mortis 
in favor of citizens of other States, does notconflict with the 2d sec. of the 
4th article of the Federal Constitution, guaranteeing to the citizens of each 
State all the privileges of the citizens of the several States. ost, J. 

Succession of Franklin, 395. 

15. If article 1477 of our code, was intended, by way of retaliation, to pro- 
hibit our citizens from making donations mortis causa, to citizens of Ten- 
nessee, both laws would be void, as conflicting with the 2d section of the 
4th article of the Constitution of the United States, guaranteeing to the 
citizens of each State, the privileges of citizens of the several States. 
Preston, J. dissenting. Ibid. 


See Conflict of Laws— Taylor v. Joor, 272. 


CONSTRUCTION. 


1. Where, under the facts shown, the court may reasonably suppose a state 
of opinion, or belief, in a party’s mind, which is entirely consistent with 
honesty and fair dealing, and where there is another hypothesis involving 
dishonesty, it will be the duty of the court, unless the scale clearly pre- 
ponderates in favor of the latter, to adopt that construction which is in 
favor of innocence. Greenwood v. Lowe, 197. 


2. A safe rule of construction of a guaranty is, to give the instrument that 
effect which shail best accord with the intentions of the parties, as mani- 
fested by the terms of the guaranty, taken in connection with the subject 
matter to which it relates ;—neither enlarging the words beyond their 
natural import in favor of the creditor, nor restricting them in aid of the 
surety. Menard v. Scudder, 385. 


3. It will be presumed, unless the contrary appear, that all the parties to an 
agreement had knowledge of their legal rights; where, therefore, there 
are ambiguities and conflicting stipulations in the agreement, and one 
party claims the waiver of a legal right by the others, in his favor, the 
ambiguity will be construed against the party claiming the benefit; for it 
was incumbent on him to have given such explanations, at the time of 
entering into the agreement, as would have prevented the doubt. 

Shepherd v. Phillips, 458. 
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4. Ambiguous or obscure clauses in the contract of sale, are interpreted 
against the seller, who is bound to explain himself clearly as to the 
extent of his obligations. Code, 2449. Gray v. Lowe & Co., 465. 

5. The stipulation in a contract, that the captain of a bell boat should 
have “ free and full possession of the wreck,” meant nothing more: than 
a possession or holding for the purpose of saving the cargo and property, 
and the exclusion of all interference with. his wreck; but not a posses- 
sion adversely to the owners. Shute v. Dodge, 479. 

6. The notary concluded the will thus: ‘This will has been dictated to me 
by sieur Macarty, and I, the said notary, have written the whole in my 
hand, such as it has been dictated to me by the said testator, in the 
presence of the witnesses hereafter named and undersigned,” &c. The 
question being, whether the words used import that the will was dictated 
in the presence of the witnessess, or was only written in their presence. 


Held: The words, “in the presence of the witnesses hereafter named ® 


and undersigned,” in this connection, would apply indiscriminately to the 
whole clause—to the dictation as well as to the writing. 
Nelder v. Macarty, 484. 
7. A decree of the chancery court in Alabama, and a deed of compromise 
executed there, that would have the effect in that State of estopping a 
party from setting up title to certain property, will receive a like con- 
struction in the courts of Louisiana. Baldree v. Davenport, 589. 


For Construction of the Act of 18th March, 1850, relating to the Parish of 
Claiborne—See Wafer v. Wafer, 541. 


CONTINUANCE. 


1. The court will not grant a continuance on the ground that a commission 
has not been returned, where the application for the commission was not 
made in time. Gardner v. O’ Connell, 453. 

2. Where an inferior court, ina capital case, refused a continuance, though 
the defendant offered affidavits, setting forth the fact of the materiality 
of absent witnesses, and of due diligence in procuring them. Held : 
There wes no error, the court below believing the application to be simply 


an artifice to obtain delay. State v. White, 531. 
3. The rule, that on an application for a continuance, due diligence should be 
shown, is well settled. Vaiden v. Abney, 575. 


4. It is equally clear, that a party’s assertion, that he has used due diligence, 
will not be heeded, when his laches are patent upon the record. Ibid. 


CONTRACT. 


1. When a party has been induced, by misinformation and a suppression of 
material facts, to take a joint interest in a shipment of merchandise to a 
foreign port, he is entitled to have the contract annulled, and to recover 
from the other party any sums he may have paid on account of the 
shipment. Lopez § Co. v. McAdam ¢ Co., 58. 

2. The fact that one party to a contract, through complaisance, and at the 
request of the other party, rendered a service, cannot raise a presump- 
tion against the former, that she thought herself bound by the contract 


to render it. Baron v. Placide, 229. 
90 
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CONTRACT (Continued). 
3. Where the contract provides a penalty for its breach, and points out the 


manner in which it is to be dissolved, a dissolution of it in a manner not 
pointed out, is a breach, and the penalty is thereby incurred. Ibid. 


4. Where a contract has been partly executed, and justice requires it, the 


_ court will modify the penalty. Ibid. 


5. Where, under two contracts, the purchaser bought two parcels of drafts, 


his right to one of the drafts being afterwards questioned, it was held, 
that his failure to establish by which of the contracts he obtained the 
draft, did not invalidate his title, where it was clear that he had obtained 
it under one or the other of the contracts. Gray v. Lowe & Co., 465. 


6. Defendant owned the Mexican Gulf Railroad, and also a steamboat which 


ran from Pearl River to Proctorville, the gulf terminus of the road. At 
the former point, cotton was shipped to plaintiffs under a bill of lading 
given by the captain of the boat, binding him to deliver the cotton at the 
port of New Orleans, unavoidable dangers of the navigation and fire, only 
excepted. The cotton was transferred from the vessel to the cars and 
destroyed by fire, issuing from the chimney of the locomotive, in transit 
to New Orleans. The court held, that the contract to carry the cotton 
was entire, and the exception in the bill of lading against loss by fire, 
extended as well to loss on the cars as on the boat, and that defendant 
was not bound for the loss. Oakey v. Gordon, 235. 


7. It will be presumed, unless the contrary appear, that all the parties to an 


agreement had knowledge of their legal rights ; where, therefore, there 
are ambiguities and conflicting stipulations in the agreement, and one 
party claims the waiver of a legal right by the others, in his favor, the 
ambiguity will be construed against the party claiming the benefit ; for it 
was incumbent on him to have given such explanations, at the time of 
entering into the agreement, as would have prevented the doubt. 
Shepherd v. Phillips § Co., 458. 


8. The captain of the steamer Concordia, who was part owner, had an insur- 


ance in an office, of which Snethen was the agent. The boat was sunk; 
the captain abandoned, and Snethen refused to accept the abandonment. 
The captain then made a contract with Snethen, as the agent of a bell 
boat, to ‘‘save the cargo and other property from the wreck, in considera- 
tion of the salvage hereafter to be agreed upon, by certain named arbitre- 
tors, and the free and full possession of the wreck.” The bell boat raised 
the steamer and brought it to New Orleans, where it was sold by the 
port wardens. The owner of the bell boat bought it, and had it repaired. 
Held: The sale, by the port wardens, was illegal, and the purchaser 
acquired no rights by the purchase. Shute v. Dodge, 479. 


9. The purchaser had no right to have the steamer repaired at the expense 


of the owners, and they are only responsible for those repairs, to the 
extent that they are benefitted. Ibid. 


10. The circumstance, that the owner of the bell boat raised the steamer, by 


means of his boat, gave him no right to possession of the steamer. 
Ibid. 


11. The repeal of a penal statute prevents a penalty or fine from being enforced, 


but does not render a contract made in defiance of law valid, nor does it 
give any right of recovery on such a contract. 
Quarles v. Evans, 543. 
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CORONER. 
See Sheriff—Purvis v. Breed, 636. 


CORPORATIONS. 


1. Although a corporation had expired by limitation, and judgment of forfeiture 
of charter had also been pronounced against it on behalf of the State; yet, 
where, from the nature and objects of the institution, a power to liquidate 
its affairs, after the expiration of its charter, might have been forseen as 
absolutely necessary, the power to accept from the State an extension of 
the charter, for the purposes of liquidation, will be implied; and this 
extension enabled it to sue a defaulting stockholder, notwithstanding the 
enabling statute was passed subsequent both to the decree of forfeiture, 
and the expiration of the charter by limitation. 

Consolidated Association v. Claiborne, 318. 

. Although a bank charter contains no provision for its forfeiture in the event 
of a failure to pay specie; yet, where there was in force, at the date of 
the charter, a general law to the same effect, the forfeiture can, under 
that law, be enforced. Palfrey v. Paulding, 363. 

3. The Exchange an! Banking Company was one of the banks that had 
incurred the forfeiture of their charter, by the suspension of specie pay- 
ments, and the act of 1839 was intended to apply to it. Ibid. 

4. The acts of the corporate officers of a corporation, are admissible evidence 
from which the fact of acceptance of a particular charter may be inferred. 
It is not indispensable to show a written instrument, or vote of accept- 
ance, on the corporation books. It may be inferred from other facts, 
which demonstrate that it must not have been accepted. Rost, J. 

Ibid. 

5. The stockholders of the Exchange and Banking Company are not pergonall 
bound for debts contracted by the bank, after the promulgation of the act 
of 1839. Eustis, C. J. Ibid. 

6. I am not satisfied that the act of 1839 was accepted by the bank in such a 
manner, as to bind creditors of the corporation. Slidell, J. Ibid. 

7. It was decided in this case, that the Orleans Navigation Company had for- 
feited its charter, by violating the conditions of the act of incorporation ; 
but held, The charter requires the company to keep, ordinarily, three 
feet of water [in the canal] at low tides; yet the fact of less water being 
found occasionally, in consequence of extreme low stages of the lake, 
should not be attended with a forfeiture of the charter.” 

The State v. Orleans . Navigation Company, 679. 


eo 


COURTS. 

1. The judge has the right, and it is his duty to explain to the jury what 
constitutes the crime charged against the accused ; and, on the indictment 
for carrying on a banking game, he may explain to the jury what consti- 
tutes a banking game. State v. Glass, 122. 

2. There is nothing so irregular in the court granting leave to an attorney to 
withdraw a commission, for the purpose of having it properly authenti- 
cated, as to justify the rejection of the testimony. 

Calmes v. Stone, 133. 

3. The change in the name ofthe court merely, does not change its powers, 
or the modes of proceeding as prescribed by law. Therefore, where the 
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COURTS (Continued). 


jurisdiction of the criminal court over the limits of the present Third 


District was transferred to the Third District Court of the State, with 
it were necesarily transferred the modes of prosecution piescribed by 
law for the criminal court. State v.. Eochart, 224. 


4. Where the suit was brought against C, in the Second District Court, and 


his succession was afterwards opened in the Fourth, it was‘held that 
the Second District Court had jurisdiction to try the suit which had been 
brought. Coulter v. Cresswell, 367. 


See Supreme Court. 


See Practice. 


CRIMINAL LAW. 


1. 


8. 


9. 


10. 


A person cannot be twice tried for the same act; and where there were 
two indictments against the prisoner for the same act, one charging him 


* with having committed a grievous assault, and the other for putting out 


an eye of another person, a trial and conviction for the first offence isa 
bar to a trial to the second. The State v. Cheevers, 40. 


. An indictment, couched in the very terms of the statute, charging that the 


accused did inveigle, steal and carry away a slave, so that the owner was 
deprived of her services, necessarily implies that the acts were criminal ; 
and it is not essential that it should charge that the acts were done feloni- 
ously, maliciously or unlawfully. The State v. Benjamin, 47. 


. Where it does not appear from the record that the accused, before trial, 


was served with a list of the jury, it will be presumed he was served, or 
waived his right, unless there be evidence that he objected to going to 
trial upon that ground. The State v. Benjamin, 47. 


- The offence of making a false act by a notary, is punishable by the act of 


7th of June; 1806. Succession of Tete, 95. 


. On the 1st of October, 1849, the accused was indicted for a murder alleged 


to have been committed on the 10th of August, 1848. The jury found 
him guilty of manslaughter only. Held: That the accused, not having 
been indicted within twelve months after the offence was committed, he 
could not be legally convicted of manslaughter. P 
The State v. Cobb, 107. 


. Where a motion in arrest of judgment has been sustained, the State may 


appeal. Ibid. 


. A prisoner cannot |\e allowed to take the chance of a verdict in his favor, 


and when rendered against him, successfully attack it for facts known to 
him before the trial. Ibid. 
The incompetency of a juror, unless he has been challenged, is not a good 
ground for a new trial. Ibid. 
The fact that an incompetent juryman sat upon the trial without being 
challenged, is not good ground for a motion in arrest of judgment. 
Ibid. 
A judge or court, authorized to issue a writ of habeas corpus, cannot 
refuse bail, by sufficient securities, except for capital offences, where 
the proof is evident or the presumption t. It is the constitutional 
right of the prisoner to demand it, and iti not in the discretion of the 
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judge to deny it, nor does the conviction of the prisoner deprive him of 
the right. Longworth, Praying for a Writ of Habeas Corpus, 247. 
11. Where an offence, other than willful murder, arson, robbery, forgery and 
counterfeiting, has not been committed within the year next preceding 
the indictment, the indictment should show, that the accused cannot avail 
himself of the limitation, by charging that he absconded or fied from 
justice, or that the crime was not discovered and denounced in the man- 
ner pointed out by the act of 25th March, 1844, until within a year of 
the finding by the grand jury. State v. Foster, 255. 


12. The indictment charged that the mortal stroke was given in the parish of 
St. Bernard, but that the deceased languished and died on Lake Borgne, 
It was held, that it was proper to charge in the indictment, the truth 
that the death occurred on Lake Borgne, and it was immaterial whether 
it occurred within the jurisdiction of Louisiana, Mississippi, or gn the 
high seas, within the jurisdiction of the United States. Ibid. 


13. To maintain the plea of autre fois convict, the crime must not only be the 
same for which the defendant was before convicted, but the conviction 
must have been lawful on a sufficient indictment. Ibid. 

14. The accused was indicted for murder, and convicted of manslaughter. 
The indictment was insufficient to sustain the charge of manslaughter 
and judgment was arrested, but without prejudice to a legal prosecution 
for the crime of manslaughter. Ibid. 

15. The clerk of a court, to which a criminal cause is removed for trial, should 
endorse on the indictment and other papers received by him from the 
court where the indictment was found, that he filed them. Yet where he 
failed to do so, and the prisoner was put upon trial, but before verdict, a 
motion was made to endorse the papers nunc pro tunc, it was held: That 
the court had the custody of the papers, and it was its duty to grant the 
motion. State v. Alvarez, 283. 

16. Objection to the pannel or polls cannot be taken advantage of, if not made 
by challenge, when the jury or jurors are presented to the prisoner on 
trial. He cannot take the chance of a verdict in his favor, by a jury of 
his choice, and afterwards object to that jury. Ibid, 

17. In an indictment for an assault with intent to commit an offence, the same 
particularity of averments is not necessary, that is required in indictments 
for the commission of an offence. State v. Green, 518. 

18. In the prosecution of two or more, under an indictment, charging an 
intent to commit murder, it is immaterial which makes the assault, or 
gives the blow, if it is inflicted with the intent charged: all concurring 
in that intent, the crime is committed by all. Ibid. 

19. It is not a sufficient ground for a new trial that the judge, when the jury 
returned into court without having agreed on their verdict, instructed 
them a second time on the evidence, as to matters about which they had 
made no inquiry, and on the law, as to points on which they had stated 
neither doubt nor difficulty. Ibid. 

20. In summing up the testimony in a criminal case, it is legitimate for the 
judge to present his vigws of conflicting evidence, and to advert to such 
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collateral circumstances, which are proved, as may have a favorable or 
unfavorable bearing on the issue. Ibid. 

21. The Supreme Court disapproved of the district court expressing to the 

jury the determination to keep it empannelled, until a verdict was found. 
Ibid. 

22. In cases of felony, where several are present, aiding and abetting, they may 

be joined with the principal in the first degree, and charged in the in- 

dictment, either as actual perpetrators, or as aiders and abettors. 

State v. White, 531. 

23. When the principal in the second degree is charged as an aider or abettor, 

it is not necessary to set forth in the indictment the means or manner by 

which he became thus guilty, but merely to describe him generally as 

being present, aiding and abetting at the felony and murder, (as the case 


may be), committed in manner and form as aforesaid. Ibid. 
24. If a person be present, aiding and abetting, he cannot be indicted as an 
accessory. Ibid. 


25. Three requisites must combine to make an aider and abettor a principal : 
he must be present, aiding and assisting, with a feloinous intention to 
the felony. Ibid. 

26. Section 35 of Act of May 4, 1805, does not require that a copy of the 
indictment, and a list of the jury which are to pass on the trial of the 
accused, should be delivered to him before arraignment. It requires that 
they should be delivered to him two entire days before trial. 

State v. Holmes, 567. 

27. The proper time for the prisoner to make the objection, that he has not 
been served with a copy of the indictment, is when he is called up for 
trial, and his not doing so at that time will amount to a waiver of the 
copy of the indictment. Ibid. 

28. The evil to be suppressed by the act of 19th March, 1835, entitled an act 
to prevent gambling, was the gaming house with its capital, always ready 
for play. Whether the capital, or stake, is owned or furnished by the 
house or made up at the time by the players, the offence is the same. 
Held: Therefore, that the game of Keno is within the statuteof 1835. 

City of New Orleans v. Miller, 651. 

29. The municipal authority of the city, has no power to impose a penalty on 

that which the law of the State has made punishable as an offence. 
Ibid. 


For Proceedings on Bail Bonds under the act of 11th March, 1837—See 
Bail and Bail Bonds—State v. Lewis, 540. 


See Evidence—Siate v. Parker, 83. 
CURATOR. 





See Mortgage—Aicard v. Daly, 612. 
DAMAGES. 


1. The plaintiff had sold to Fields, a quantity of coal, which was to be paid 

for on delivery. Fields failed to comply with his bargain, as to the pay- 
ment. The defendant being a judgment cr@fitor of his, caused the coal 
to be seized by the sheriff. The plaintiff demanded the rescision of the 
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sale to Fields, upon the non-payment of the price, which was assented 
to by all parties, and the coal restored to him. He then brought suit for 
the damages caused by the seizure. Held: That under the circum- 
_ stances, he was not entitled to damages, more especially as he had suf- 
fered Fields to retail some of the coal, which may have misled the 
defendant. Batson v. Ricks, 24. 

2. Where the plaintiff claims damages for the cutting and carrying away his 
timber, the proper measure of his damages will be the value of the 
timber, and not-the amount which the timber may be worth when sawed 
up into plank, or used in any other way. Yarboroughv. Nettles, 116. 

3. Defendants chartered a ship from plaintiff, and bound themselves to furnish 
a full cargo; instead of so doing, they notified plaintiff that they consid- 
ered themselves absolved, and that they would not furnish the cargo. 
The measure of damage is not necessarily the amount of freight upon a 
full cargo, but the damage actually suffered, in view of the state of things 
which existed at the time of the notification. Wilson v. Cammack, 155. 

4. Suits for damages should not be matters of speculation, but reasonable 
claims for indemnificetion. Keay v. Canal and Banking Co., 259. 

5. In estimating the damages resulting from a collision, a claim for ‘loss of 
the use of a vessel, and of the profits which she could and would 
reasonably have made during her detention,” will not be allowed, at least 
in a case where the collision was not wanton and malicious. The damage 
is too remote and uncertain. Quarrier v. Richards, 277. 

6. Rule of damages where defendant is in good faith. C.C. 1928, s. 1. 

Rugely v. Goodloe, 294. 

7. The Wardens of the Church of St. Louis employed Kirwan to rebuild the 
cathedral, under the direction and superintendence of their architect, 
according to plans agreed upon. Kirwan employed the plaintiff as his 
master bricklayer. Owing to some defect in the plan, work or materials, 
and without any fault of plaintiff, a tower fell and inflicted on hima 
severe injury. He sued both Kirwan and the Church Wardens for 
damages, and a jury rendered a verdict against defendants, in solido, for 
$2500. On appeal, the verdict was sustained. 

Camp v. The Church Wardens, 321. 

8. The general rule of law is, that a principal is liable to a third person for the, 
torts, neglects and omissions of duty of his agent, in the course of his 
employment. Ibid. 

9. Those provisions of law which render the owner of a building liable for the 
damage occasioned by its ruin, resulting from a vice in its original con- 
struction, or from neglect to repair it, are entirely independent of the 
general rules concerning the responsibilities of masters and employers; 
they are evidently founded in an enlightened view of public necessity ; 
they protect the neighbor and the passenger in the street, and it would 
be singular, indeed, if the men at work on the building were excluded 
from their just and salutary operation. Per Eustis, C. J. Ibid. 

10. In an ordinary case, where a landholder makes a contract with an under- 
taker to erect buildings on his land, and in the performance of the work, 
by the undertaker, an accident oceurs to an individual, whether a passer- 
by or a person laboring at work; the landholder who has not resumed 
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possession, and who has used reasonable diligence to select a discreet and 
competent undertaker, is not answerable to the person injured. What- 
ever responsibility there may be for such accident, is thrown upon the 
undertaker, by the article 2739 of the Civil Code. ‘Ibid. 
11. But, where the landowner retains a continuous and active direction and 
control over the work, he is answerable for an injury sustained by a work- 
man, in consequence of its defectiveness. Per Slidell, J. Ibid. 
12. The responsibility which articles 2299 and 2302 create against the master 
and house-owner, is of the same nature and degree. As a general rule, 
under these articles, the master and house-owner are alike responsible 
for slight neglect. Ibid. 
13. The plaintiff having been employed as master mason, by the contractor, 
Kirwan, stands towards the house-owners and contractor as if he had 
been employed by themselves. They were bound only to use ordinary 
diligence in the selection of their architect and their builder; and as the 
men selected had been long engaged in those pursuits, and had the repu- 
tation of being persons every way competent to the task, due diligence 
was used ; an action, therefore, cannot be maintained against them. 
Ibid. 
14. A master is not responsible to his servant, for an injury sustained by such 
servant, in consequence of the negligence of a fellow servant, provided 
the servant injured was, at the time, acting in his master’s service, and 
the servant causing the injury was a person of ordinary skill and care. 
Per Rost, J., Preston, J., concurring. Ibid. 
15. Intervenors, who sustain their pretentions, will not be entitled to recover 
counsel fees, where the attaching creditor, who resisted their claim, was 
in good faith prosecuting what he deemed a legal right. " 3 
Hopkins v. Pratt, 336. 
16. A slave, whose appearance and color gave no indication of African extrac- 
tion, passed himself as a white person, and took passage on a steamer. 
After several days, the captain suspected his true condition, and delivered 
him to the civil authorities at Memphis, as a runaway. In an action, by 
the master, for damages, it was held that the captain was not liable. 


Williamson v. Norton, 393. 
17. A proprietor who neglects to keep up the levees in front of his land, is® 
bound to make indemnity for any damages resulting from the negligence. 
Grant v. McDonogh, 447. 
18. Where an article is unsound at the date of the sale, the standard of respon- 
sibility of a bond fide seller, is the difference of value at the date of the 
sale between the sound and the unsound article. Foster v. Baer, 613. 
19. At the time of the shipment of a planter’s crop of cotton, the overseer was 
told by the master of the steamer on which it was shipped, that the stage 
of the water did not justify his taking the whole crop. In consequence of 
the stage of navigation, some of the bales were afterwards put on shore, 
the steamer retaining as many as she could carry out of the river. The 
evidence did not show that those which were left, could, by any other 
conveyance, have been taken to market sooner. Held: That the steam- 
boat was not liable for damages. 
Pearl River Navigation Company v. Douglass, 631. 
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20. The facts show that the defendants are not spoilators. Held: That no 
vindictive or consequential damages can be recovered against them. 
Carrell v. Municipality No. 2, 632. 
21. This action was brought to recover damages from the vendor of cotton, on 
the ground that when the bales were opened, it was discovered that the 
cotton was ‘‘country damaged.” Held: Itis indispensible for the plain- 
tiff’s action, that they should prove the existence of the damage at the 
date of the sale, and should show the extent of that damage with such 
reasonable certainty as to enable the court to assess the just reduction of 
price. ‘The burden is on the plaintiffs to make the facts reasonably clear 
and certain. Lowe v. Nelson, 646. 


Measure of damages where seller is in good faith ; restitution of the price and 
cost of the action under which he was evicted—See Cocoran v. Riddell, 268. 


See Letting and Hiring—Depuilly v. Wardens of the Church of St. Louis, 
443. 


See Jury—Grant v. McDonogh, 447. 

See Landlord and Tenant— Powers v. Florance, 524. 

See Bonds— Stewart v. Lapsley, 641. 
DEDICATION. 


1. Towns and cities may be projected, and streets, public squares and roads, 
may be laid out on plans; but so long as the ground remains enclosed 
and no portion of it is sold with reference to those plans, and no express 
dedication is made and accepted by the proper authority, the right of the 
owner to the soil which those streets, public squares and roads cover, is 
not affected thereby, The Town of Carrollton v. Jones, 233. 

. No particular form of words is necessary to effect a dedication to public 
use; but to render it binding, it is necessary not only that there be some 
act of dedication on the part of the owner, but there must also be some- 
thing equivalent to an acceptance on the part of the public. In analogy 
to other contracts, the concurrence of two parties is necessary to pass the 
right. _ Ibid. 

3. When neither the dedication nor the acceptance are express, the rights 
claimed in behalf of the public, must be supported by long continued 
usage. Ibid. 

4. The acceptance of a dedication to the public, implied from user, is a devia- 
tion from the civil law proper, forced, as it were, upon courts, by the 
necessities of the country, and resting purely upon precedent. But 
when the dedication rests upon the naked acceptance for the public, who- 
ever accepts must be clothed with the authority of the sovereign, or the 
acceptance is not binding. 

Manicipality No. 3 v. Levee Cotton Press, 270. 

. The right to establish public places and to change their destination, is an 
attribute of sovereignty which the Legislature may delegate to corpora- 
tions. The Legislature of Louisiana has delegated this power to the 
city of New Orleans, without reservation; under the grant, it is compe- 
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tent for the city government to accept a dedication of public streets, and 
equally competent for it to annul the acceptance before the streets have 
been opened, provided no vested right, acquired under the dedication, is 
affected by the change. Ibid. 
6. There is no evidence of the dedication of the lot bounded by Camp, Co- 
liseum and Robin streets, in the suburb Lacourse, to public use. * 
Municipality No. Two v. Palfrey, 497. 
7. The failure to pay taxes on property, even for a great length of time, does 
not prove an abandonment of the property to public use. Ibid. 
8. In an original plan of division of suburban property, there was the same 
indicia of the dedication of a lot to public use that there was of the 
streets. The streets and the lot were not separated by lines. The lot 
was not subdivided for sale, nor colored like the squares around, which 
were for sale. There was a cessation of all use of the lots as private 
property for forty years, and an abandonment of it to the public for that 
time, nor were any dues for taxes paid upon it. Held: that this amouted 
to a dedication of the lotasa public place. Preston, J., dissenting. 
Tbid. 
9. In 1807 Delogny and Livaudais laid off two tracts of land, within the cor- 
porate limits of New Orleans, according to plans on which figured a 
square designated as “‘ Place de l’Annonciation.” In the middle of the 
square there is an ‘‘Islet,” on which is drawn the ground plan of a 
building, of vast dimensions, marked ‘‘Eglise de l’Annonciation.” The 
square ‘de |’Annonciation” and the “Islet” were, for neary half a cen- 
tury left in the condition of suburban property—vacant, unoccupied, and 
abandoned. During this time the original owners, nor their heirs, paid 
taxes on that property. The heirs of Delogny and Livaudais attempted to 
divide and sell the Islet. The owners of property who derived title from 
purchasers under the original plan, brought suit to defeat the action of 
the heirs, on the ground that the rights of the purchasers were paramount 
and prescriptive. 
The controversy involved a consideration of the legal effect resulting from 
the particular designation of this Islet on the plan, and the non-user of it 
by the original proprietors and those claiming under them. 


The ‘effect of the designation on the plan did not, under the laws of this 
State, create a dedication to the use of the public, or a servitude in favor 
of the proprietors. Eustis, C.J. Xiques v. Bujac, 498. 
10. The spot thus designated on the plan for the erection of a church is not 
a locus publicus, but private property. There was no objection on the 
part of the owners to the erection of the church, and full effect is given 
to the designation, by considering it a donation in favor of any individuals 
or congregation which might accept it for that purpose. But, if for 
nearly half a century it has never been attempted or offered to be done, 
this right is barred by lapse of time—by the prescription of thirty years. 
Nor can the owners be compelled to keep the place open for the common 
- use of adjoining purchasers of the property, when the right is thus 
barred. Eustis, C. J. Ibid. 
11. No dedication to public uses can be inferred from the designation of 
places of public amusement or of public worship, on the plans of towns 
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and suburbs, as, under the laws of this State, they are invariably private 

property. Eustis, C. J. Ibid. 
12. By the Spanish law things established for the service of God were held 

sacred, and the dominion thereof was not in any person. Eustis, C. J. 


Ibid. 
13. In Louisiana all titles to land were, and remain allodial and not feudal. 
Eustis, C. J. Ibid. 


14. It is conceded that no particular form of dedication is necessary; but 
the evidence of the intention to dedicate must be conclusive, and the 
dedication must be accepted by use or otherwise, in the sense in which 
itis made; if there was originally a dedication of the land in controversy, 
which I do not admit, it was a dedication to build a church, which was 
not accepted in seasonable time for the purpose intended ; and the popu- 
lar conceit, that the land has been acquired to the public by another use 
not thought of by the grantor, and exercised under the circumstances 
disclosed by the evidence, is to me an unsatisfactory basis for a judicial © 
action. Rost., J. Ibid. 

15. It is not necessary for the city to show title to its common and public 
property. Such property is usually acquired by dedication and the 
cessation of all claim to it by the former owner. Preston, J., dissent- 
ing. , Ibid. 

16. Delogny and Livaudais dedicated the whole of Annonciation Place, in- 
cluding the site of the church, to the public use, forever; the whole was 
accepted the day the first sale was made by their plan; that dedication 
has been fully proved by their cessation to claim any part of it as private 
property, and by the pubiic notorious use of it as public property for 
forty years before they advertised it for sale. Its destination may be 
changed by the unlimited sovereign power of the State, but by no other 
power on earth. Preston, J., dissenting. Ibid. 

17. When, by natural or other events, a public place cannot be used any 
longer for the purpose for which it was once destined, and has neces- 
sarily lost the lega] character which its destination and consequent use 
had given it—has, perhaps, become a nuisance instead of a public benefit— 
then the sovereign may change the destination. Preston, J., dissenting. 

Ibid. 
, DELIVERY. 

1. B., W. & Co., on the third of June, sold cotton to one S., through a 
broker ; but being fearful that the purchase money would not be paid, 
instead of giving an order for the cotton, in favor of the purchaser, on 
the proprietor of the press where it was on storage, they gave the order 
in favor of the broker. On the 5th of June, S., the purchaser, obtained 
from C.and R. an advance on the cotton. and on the 7th of June, a fur- 
ther advance from the same parties. On the 6th of June, S. ordered 
the broker to transfer the cotton on the books of the press, to C. and R., 
which was done by making an entry: *‘ From B.. W. & Co, to C., R. & 
Co.” A part of the cotton had been weighed ; the balance had not 
passed the scales. S. absconded, and B., W. & Co. refused to deliver 
the cotton. It was held, that the cotton which had been weighed, was 
liable for the advances. That which had not been weighed, was not liable. 
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For, although it was wholly delivered by B., W. & Co. to the broker for 
the purpose of being delivered to their vendee,yet it was only partly deliv- 
ered by the broker, to the latter. Campbell v. Penn, 371. 

2. The delivery of part of a devisable thing, is a delivery of that part alone, 
and not of the whole. The actual delivery of the whole, in block, com- 
pletes the sale, even as to third persons, though the article is not counted, 
weighed or measured. » Ibid. 


See Sale—McCandlishv. Kirkland, 614. Judson v. Lewis, Sheriff, 53. 
See Pledge—Cafin v. Kirwan, 221. 


DEPOSIT. 


One who has received a sum of money on deposit, cannot plead compensation 
against the depositor by a debt which did not arise from the deposit. 
C. C. 2927. Breed v. Purvis, 53. 


DEPOSITIONS. 
See—Succession of Franklin, 395. 


DISCUSSION. 

1. A surety, in exercising his right to point out for discussion, the property of 
the pringipal debtor, is not restricted to property within the jurisdiction 
of the court that rendered the judgment. He may point out any prop- 
erty having the requisite conditions, within the limits of the State. 

Hill v. Miller, 621. 

2. A creditor ought not to be subjected to a troublesome, difficult, and pro- 
tracted discussion of the property of the principal. The law supposes, 
that the property designated is in a condition to be made available to the 
creditor, for the payment of his debt. Ibid. 

3. A surety who requires the creditor to discuss property, must describe it so 
particularly as to enable the creditor fully to understand its situation, 


extent, title, and condition. Ibid. 
4, The plea of discussion can be made but once. Ibid. 
DOMICIL. 


1. The,domicil of origin continues until another is acquired, animo et facto. 
He who seéks to establish that another has changed his domicil, must 
prove it by express and positive evidence; so long as any reasonable 

_ doubt remains, the legal presumption is, that the domicil has not been 
changed. Rost, J. Succession of Franklin, 395. 

2. The law which fixes the domicil of a person at the place where his princi- 
pal establishment is situated, ‘means the principal domestic establish- 
ment » not that where he may have the largest portion of his fortune. 


Rost, J. ‘ Ibid. 
3. Intention to reside, coupled with occasional residence of a few days in each 
*. year, is sufficient to continue the original domicil. Rost, J. Ibid. 
4. Where there is a doubt on the question of domicil, the original home is 
to be considered the true home. Slidell, J. Ibid. 


5. A marriage contracted out of the State, between persons who afterwards 
come here to live, (s’y éablir,) is also subjected to the community of 
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acquets, with respect to such property as is acquired after their arrival. 
C. C. art. 2370. For the true sense of the language of the code, the 
inquiry should be, did Franklin and his wife live in Louisiana? Were 
they established here?, By the words of the code, we are to understand 
the domestic domicil, the true and permanent home; that domestic hearth, 
where the husband and wife have surrounded themselves, and their off- 
spring, with the comforts of domeétic life; and from which, when he 
and his wife occasionally depart, for the purposes of business, or pleas- 
ure, they doso with the intention to return. Slidell, J. Ibid. 

6. The act of 1818, added facilities for the acquisition of a residence in this 
State, but it did not repeal the law of 1816, on the same subject. Pres- 
ton, J., dissenting. 1bid. 

7. A declaration, made in the manner pointed out by law, is conclusive of 

the will and intention to become a citizen and resident of Louisiana. Preston, 
J., dissenting. . Ibid. 


See Warrantry—Smith v. Mc Waters, 145. 
DONATIONS AND TESTAMENTS. 
See L&teaciges. Soe Wits. 


EMANCIPATION. 
See Slaves and slavery—Baker v. Taber, 556. 
See Sale—Carmelite v. Lacaze, 629. 
ERROR. , 


1. When the inducement for signing an appeal bond is the supposed existence 
of an order of appeal, which does not exist, the party signing will be 
relieved on the ground of error. - Sears v. Boyd, 539. 


EVIDENCE. 


1. Extracts from books required to be kept by the comptroller of a nfunicipal- 
ity of the city of New Orleans, although not conclusive of the facts 
shown by them, are admissible in evidence. O’ Leary v. Sloo, 25. 

2. Parties are at liberty to admit parol evidence of a contract for land, and if 

they do so, the court will give effect to the same. 
Packwood v. White, 31. 

. The testimony of a single witness is not sufficient alone, to establish a con- 
tract of guaranteeing the payment of the price of goods purchased, for 
an amount exceeding five hundred dollars. Dickson v. Sharretts, 54. 

. A party introducing a witness to impeach the testimony of another wit- 
ness, is not restricted to the simple inquiry as ‘‘to the genéral character 
of the witness for truth and veracity ;” he may inquire into the general 
character of the witness, whose testimony is sought to be impeached, 
but cannot inquire into any particular acts of an immoral character 
which may have been committed by the impeached witness. 

State v. Parker, 83. 

. A person accused of crime, may prove, in his defence, his general good 
character, and also his character as to such moral qualities as have perti- 
nence to the charge. Ibid. 


Lz) 


-_ 


or 











INDEX. 


EVIDENCE (€ontinued). 

6. Where a notary has been convicted of a misdemeanor in office, by execu- 
ting a false act, the instrument no longer makes full proof; but, until 
the act is attacked on this ground, it remains authentic and valid in point 
of form. There are exceptions to this general rule, viz., cases in which 
one individual personates another, or where an insane person makes a 
will. * Succession of Tete, 95. 

7, An usufruct in real estate or slaves must be established by written evi- 
dence; parol proof of its existence is insufficient. Guier v. Guier, 103. 

8. Where the gnswers of a party to interrogatories propounded to him in 
another suit, are offered in evidence against him, an objection to their 
introduction will not be sustained, upon the ground that he had not an 
opportunity of explaining himself fully, because the suit in which the 
interrogatories were propounded was between other persons. 

m Hood v. Chambliss, 106. 

9. Where the plea of res judicata has been made, and the judgment relied 

#vpon in support of the pleats obscure, it is competent for either party to 

# explain it by parol or other evidence, to show that it either does, or does 
not, support the plea. Succession of Steele, 111. 

10. The conduct and declarations of both parties to a written agreement, may 

be admitted to prove a fraudulent simulation. Such is also the rule of the 
common law. Ray v. Harris, 138. 

ll. By the statute of Mississippi, copies of all instruments of writing, which 

are permitted to be recorded, may be received in evidence. Under this 
* act, a copy of a record is notacopy of acopy. Smith v. Mc Waters, 145. 


12. If an action, brought many years after its alleged maturity, to recover 
the contents of a destroyed promissory note, and the only evidence of 
WNthe original contract is the testimony.of the plaintiff ’s brother, that the 
ymaker acknowledged it; and it also appears that the maker lived two 
years after the alleged acknowledgment, and was solvent, yet, that no 
steps had been taken to recover it during his lifetime. Upon such tes- 

~ timopy, it was held that the plaintiff could not recover without strong 
® _corroborating*circumstances. Ward v. Valentine, 183. - 


13. If the contract on which the action is brought, is annexed to or made a 
part of the petition, an objection to the introduction of it in evidence, on 
thé!ground of variance, cannot be sustained. Rugely v. Goodloe, 294. 

is 


14. In a contract for the performance of work, the omission to state the time 
at. which it is to be completed, is an incident. which the court will supply 
according to equity, usage and law; and testimony may be received of 
those facts and circumstances which tend to show the time for its com- 

‘ pletion, which the parties may be presumed to have had in view. Jbid. 
15. The claim was for more than $500, and proved by only one witness. The 
application of defendants to the court, to instruct the jury on certain 
questions of law, as set forth in the record, cannot be construed into an 
adifiission of fact by the defendants, and treated as a circumstance cor- 
roborating the testimony of the single witness. 
Keane v. Fisher & Co., 334. 
16. The affidavit by which*the plaintiff obtains the arrest of the defendant. 
will not be received ‘as a circustance corroborating the testimony of @ 
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EVIDENCE (Continued). 


single witness, in an action to recover of the defendants a claim of over 
$500. Ibid. 


17. The defendants asked the charge of the court to the jury on many points, * 


twelve of which implied a sale from the plaintiff to the defendants, and 
each therefore was a circumstance corroborating the pesitive testimony of 
the witnesss to the plaintiff ’sclaim. Per Preston, J. , dissenting. Ibid. 
18. No one can be bound by testimony not taken contradictorily with him. 
Therefore, testimony taken between the parties to the suit, before the 
warrantor is made a party, cannot be used against the latter. 
Coulter v. Cresswell, 367. 
19. Depositions will not be rejected, on the ground that the cross questions 
were not answered, where the cross questions were irrelevant to the 
issue, and of such a character as would have justified the district judge 
in erasing them from the records of his court. Rost; J. 
Succession of Franklin, 395. 
20. Where the plaintiff alleged, in his petition, that he was of age, aiid the 
judge could not have acted on it, unless he was satisfied of the fact, the 
action of the judge creates a presumption of plaintiff’s majority, which 
can only be overthrown by clear proof of minority. 
Chandler v. Hough, 440. 
21. In an action against the endorser of a draft, he attempted to prove that 
the acceptor did not reside at the place where the draft was presented 
for payment. The evidence was objected to, because the answer con- 
tained no allegatién under which it was admissible. eld: It was 
admissible under the plea, that the draft had not been protested according 
to law. Lanata v. Grass, 522. 
22. It is not sufficient for the plaintiff to make out a probable case, hé thust 
make it certain. And where the suit is delayed until after the-death of 
the person against whom the claim is alleged to have existed, and where, 
if it existed at all, it must have been known in his lifetime, the testi- 
mony should be peculiary strong. Simpson v. Powell, 555% 
23. A signature may be proved by means of comparison with other documents, 


signed by the party against whom the proof is to be made, whether such ; 


other documents are authentic, or their genuineness is first satisfactorily 
proved. Temple v. Smith, 562. 
24. This doctrine applies, bot only to cases when the instrument to be proved 
is the immediate basis of the action, but also to cases where the instru- 
ment is offered as a matter of evidence upon incidental questions. Ibid. 
25. The testimony of experts, sworn to give evidence upon the comparison of 
signatures, should be considered, and acted upon with much caution by 
a jury, who are not bound to surrender their own opinions, formed by 
their own comparison, to the opinions of witnesses, however experienced. 
Ibid. 
26. Testimony that is irrelevant or secondary, will*be excluded. ‘ 
Kyle v. Van Bibber, 575. 
27. The question being whether the defendant was a bond fide purchaser, the 
fact that he employed counsel, and that the records were examined, and 
that he did not take a notarial act of sale, which, in the usual course of 
business, is accompanied by a mortgage certificate, (C. C. 3328,) but that 
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he took’ a private act of sale, is a circumstance calculated, to excite sus- 
* picion. Long v. Martin, 579. 
, 28. A surety is not a competent witness for his principal. 
Rousseau v. Lovering, 616. 
29. A party who seeks to make another liable for the debt of a third person, 
‘must prove such liability with reasonable certainty, or he cannot recover. 
Diggs v. Staples, 653. 


See Account—Oakey v. Weil, 169. 
See Attorney at Law---Madden v. Farmer, 580. 


EXECUTION. 
See Judicial Sales—Price v. Emerson,, 237. 
EXECUTOR. 


1. ‘The executoer is not bound to deposit in bank the government stocks, nor 
‘the bills receivable, of the succession which he administers. 

Peale v. White, '449. 

2. The money of the succession was inconsiderable, being not more than 

enough to pay expenses. The failure of the executor under these cir- 

cumstances to deposit in bank, is not a sufficient ground for removing 
him. Ibid. 

3. A testementary executor, present in the State, but domiciliated out of it, 

cannot obtain Jétters of administration out of it without executing his 

bond with good and solvent security, for such sum, and under such 
conditions as are required by law from dative testamentary executors. 
Succession of McDonogh, 472. 

4. The code provides, that if the executor has not a general seizin, his com- 

mission shall be only the estimated value of the objects which he has 

had in his possession, and on the sums put in his hands for the purpose 

of paying the legacies and other charges of the will. Art. 1677. Yet, 

where the seizin of the property of the succession was not given by the 

will, but the executors fook possession thereof in the absence of the 

heirs, and the possession was legal and beneficial to the heirs, it was 

held, that they were entitled to commissions under the article already 
cited. . Ibid, 475. 

5. An executor cannot claim a commission on waste, uncultivated lands; nor 

can commissions be charged on bad debts, that is, those which are pre- 
scribed or due from insolvents. Ibid. 

6. An executor who withholds property from the legal heirs, after his execu- 

torship has expired, is in bad faith. He, consequently, can claim no 

compensation for the administration of it while the tortious possession 
- lasted. Badillo v. Tio, 487. 

7. The executor charged the succession with one hundred dollars, spent in 

furnishing the slaves of the deceased with mourning dresses. Held: It 
was an act proper in itself, and should not have been opposed. Ibid. 

8. An executor who hired out the slaves of the succession, and, as an over- 

seer, superintended the labor of others, is entitled to compensation for 

the services thus rendered, over and above the two and one-half per cent 
commission which the law allows. Succession of Pipkin, 617. 











EXECUTOR (Continued). 
9. Where the testator directs, by his will, that slaves be set free, it is the 


duty of the executor to take care of, treat and support them, until set 
free, in the same manner that they were treated by the testator. Ibid. 


See Administrator and Administration. 
EXPERTS. 

See Appeal—Blanchard v. Blanchard, 529. 

See Evidence—Temple v. Smith, 562. 
EXPROPRIATION OF PROPERTY. 


1. On an application by a raflroad company to expropriate lands. if it should 
appear that the company has already a sufficient quantity for its purpose, 
the court should refuse an order to summon a jury to assess its value; 
and should such an order be improvidently granted, before action upon 
it, it is proper for the court to rescind it. 

Jefferson Railroad v. Hazeur, 182. 

2. Upon such an-application it is not necessary for the owner to raise the 
objection, in his pleadings, that the company has already land enough for 
its purpose. The court, upon ascertaining the facts, will act upon them 


and refuse the order, or if granted, rescind it. Ibid. 
3. The right of expropriation should only be enforced by inches, and upon 
conclusive proof of the necessity upon which it rests. Ibid. 
FRAUD. 


1. When a party has ‘been induced, by misinformation and a suppression of 
material facts, to take a joint interest in a shipment of merchandise to a 
foreign port, he is entitled to have the contract annulled, and to recover 
from the other party any sums he may have paid on account of the ship- 
ment. ‘Lopez v. McAdam, 58 

2. It is out of the usual course of business, and unlawful, for an insolvent 
merchant to sell his whole stock of goods on Jong credits, and without any 
security, to a purchaser who knew the state of his affairs. 

Beck v. Brady, 124. 

3. The conduct and declarations of both parties to a written agreement, may 
be admitted to prove a fraudulent simulation. Such is also the rule of 
the common law. Ray v. Harris, 138. 

4. At the common law, a person who receives property under a fraudulent 
conveyance, to screen it from the debts of the owner, cannot sustain the 
conveyance in an action against a subsequent vendee who derives title 
from a sale of the same owner. Ibid. 

5. A debtor, in embarrassed circumstances, cannot lawfully place his property 
out of the reach of his creditors, nor is he justified in distinguishing 
between them, and leaving the debts arising from his endorsements unsa- 
tisfied. And it makes no difference whether a sale, made to accomplish 
such illegal purposes, was advantageous or not to the creditors. Articles 
C. C. 1964 and 19, cited and applied. Stewart v. Lapsley, 456. 

6. The question being whether the defendant was a bond fide purchaser, the 
fact that he employed counsel, and that the records were examined, and 
that he did not take a notarial act of sale, which, in the usual course of 
business, is accompanied by a mortgage certificate, (C. C. 3328,) but that 

92 
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FRAUD (Continued). 
he took'a private act of sale, is a circumstance calculated to excite sus- 


~ picion, Long v. Martin, 579. 
See Minors—Christian v. Welsh, 533. 


GARNISHEE. 


1. Where the citation of a garnishee contained the title of the court, was in 
_ the name of the State and under seal of the court, was tested in the 
name of the judge and signed by a deputy clerk, and directed the garni- 
shee to answer in writing, under oath, the interrogatories annexed to the 
petition within ten days of the service, otherwise judgment would be 
entered, &c. It was held to bea sufficient mention of the place where 
the clerk’s office was held, and also asufficient indication tothe garnishee 
of the place where his answers were to be filed, under the 179th article 

of code of Practice. Landry v. Dickson, 238. 

2. Article 252 of the Code of Practice, seems not to require the citation 
to a garnishee, to be precisely in the same form as the ordinary citation 
to a defendant. Ibid. 

3. In proceedings against a garnishee, who hes neglected to answer, his ne- 
glect is considered in law as a confession, that he has property of the 
debtor, and neither judgment by default, nor a rule to show cause, is 
nesessary to fix his liability. Ibid. 

4. The power of answering interrogatories on oath, cannot be conferred on 
one person by another. Eustis, C. J., and Rost, J. 

Dickson v. Morgan, 490. 

5. A garnishee who is required to answer interrogatories in open court, is 
entitled to a notice of the order appointing a particular day when his 
answers are to be made. Dwight v. Webster, 538. 

6. The doctrine in Spears v. Nugent, 2 Ann. 12, applicable to an ordinary 
party to a suit, was applied in this case to a garnishee called on to answer 
in open court. Ibid. 


GUARANTY. 


1. From the nature and purposes of mercantile guarantees, and the circum- 
stances under which they are usually prepared, it seems janproper to 
subject them to the standard of critical nicety. 

Menard v. Scudder, 385. 

2 A letter in the following words—* I do recommend my friend, Mr. J. B. 
Scudder, of the parish of East Baton Rouge, a planter, and any funds 
that he may raise, or acceptances, in case he does not pay, I feel bound 
to pay. James McCalop”—contemplatesa continuing guaranty. Ibid. 

3. In the case of a prospective and continuing guaranty, the creditor must 
not only show, that he advanced his money, or parted with his goods, on 
the faith of the letter of guaranty, but that he also seasonably notified the 
guarantor that he accepted the guaranty, and intended to actupon its 
security. But express and formal notice, emanating directly from the 
creditor to the guarantor, is not indispensable. If the fact of acceptance 
is seasonably brought tothe knowledge of the signer in any other way, 
and he acquiesces by silence, it is sufficient. Ibid. 

4. The death of the guarantor, without notice or knowledgé of the fact on 
the part of the creditor, does not defeat the creditor’s right to indemnity 
for advances made in good _ after the event. Ibid. 
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HABEAS CORPUS. 


A judge or court, authorized to issue a writ of habeas corpus, cannot refuse 
bail, by sufficient securities, except for capital offences, where the proof 
is evident or the presumption great. It is the constitutional right of the 
prisoner to demand it, and it is not in the discretion of the judge to deny 
it, nor does the conviction of the prisoner deprive him of the right. 

Longworth, praying for a writ of Habeas Corpus, 247. 

2. The idea, that where a writ of habeas corpus is issued, there is an abstract 
right to immediate action upon it, without regard to circumstances, is 
wholly untenable. State v. Roger, 382. 


HUSBAND AND WIFE. 


1, Where the endorser has been subrogated to the right of a judgment cred- 
itor, against a married woman who was the drawer, she will not be per- 
mitted to setup the defence against the endorser, that the note was given 
for the benefit of her husband. This defence should have been urged 
against the suitin which judgment was rendered against her. If she 
has a good defence against the endorser, which could not have been 
urged against the holder, it is her duty to allege and establish that defence 
by evidence. Succession of Dorsey, 34. 

2. Where a wife has obtained judment against her husband for having sold 
slaves belonging to her, and having converted the proceeds of the sale to 
his own use, her property in the slaves must be considered as merged in 


the judgment. Succession of Martin, 45. 
3 Donations between. married persons, made during the marriage, are revoca- 
ble at the will of the donor. Shadburne v. Amonet, 89. 


4. Property purchased during the marriage by either husband or wife, is pre- 
sumed to be liable for community debts, unless the contrary be shown. 
C. C. 2371, Webb v. Peet, 92. 

5. Where a creditor of the husband seizes property as liable for community 
debts, which the wife claims as having been acquired by her after a judg- 
ment of separation of property between herself and husband, it is incum- 
bent upon her to show, affirmatively, the reality and good faith of the 
judgment of separation, if the creditor attacks it upon the ground of 


fraud. Ibid. 
6. The fruits of paraphernal property belong to the community, so long as 
the husband retains the administration of it. Ibid. 


7. Where the husband buys property at the successsion sale of his wife’s 
father, for which he gives his own notes, and they are afterwards 
received by him in settlement of his wife’s share of the succession, she 
has a legal mortgage against his property for the amount of the notes, 
provided it is shown, that he was solvent at the time he received them. 

Succession of Tete, 95. 
8. Where the husband claims property purchased in his own name, during 
the existence of the community between him and his wife, it is incum- 
bent on him to show a clear intention to make an investment on his own 
account, and this should be so established as to have thrown the Joss on 
him separately, in case the property purchased had been lost. 
. Bass v. Larche, 104. 

9. Where a husband, without qualifications or limitation, joined his wife in 

signing @ promissory note, it will be presumed, that he intended to bind 











HUSBAND AND WIFE (Continued). 


himself for its payment; and not that he merely authorized her to incur 
the obligation.” Monget v. Penny, 134. 
10 The law gives to the wife a tacit mortgage upon the husband’s immovable 
property, dating from the conversion of her paraphernal funds to his own 
use. Gale v. Matta, 140. 


11. Prescription is suspended during marriage, When the husband, having sold 
an hereditary estate of the wife, without her consent, is bound in war- 
ranty for the validity of such sale; and in every case where the action of 
the wife my be prejudicial to the husband. C. C. 349. Ibid. 


12. Slight proof of the celebration of marriage is sufficient, where the spouses 
uniformly, publicly, and for a long time bear to evch other the relation of 
husband and wife. Hubbell v. Inkstein, 252. 


13. Where a man married two wives, and the second wife was in good faith, 
each wife is entitled, at the death of the husband, to one-half of the 
community. Ibid. 

14. The wife,-separated from bed and board, has no need, in any case, of the 
authorization of her husband. She may make all contracts not prohibited 
to.her, as if she were unmarried. It is, thererefore, perfectly compe- 
tent for her to make a compromise with her husband respecting the prop- 
erty > each party is to retain. 


Mary C. Nichols v. Her Husband, 262. 
5. The wife i is not bound by her signature to a note, signed jointly with her 
‘husband, even at the suit of an innocent endorsee, unless it be proved 
that the consideration of the contract enured to her separate advantage. 
Nor will the acknowledgment of the wife, in the act of mortgage, that 
the money had been borrowed for her separate use, relieve such endorsee 
from the necessity of making that proof. 


Beauregard v. Her Husband, 293. 
16. The wife, upon a valid claim, obtained judgment against her husband, and 
also judgment for separation of property; he made a sale in payment of 
her rights, under the judgment, and the fairness of it was not impeached. 
The bale was held to be valid. 
Penn v. Crockett, 343. 
17. Although the law prohibits a wife from becoming the surety of her hus- 
band, yet, if after her husband’s death, she borrow -money to pay his 
debts, she will be bound to repay it. Gunst v. Brull, 649. 
18. Where the order of appeal was granted on the petition of a married wo- 
man, unauthorized by her husband or the court, and where she and her 
surety signed the appeal bond without her husband’s authorization, the 
appeal will be dismissed. Allen v. Landreth, 650. 
19. Where a husband sells the property of the wife, andshe appears and 
makes herself a party to the act, with knowledge of her rights, she 
thereby consents to the sale. Wives should, under such circumstances, 
be held to the same rules as other persons, who consent to the sale of their 
property by another. Delacroiz v. Nolan, 682. 
See Bills and Notes—Pilcher v. Kerr, 144. 


See Sales—Shields v. Lafon, 135. 
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INJUNCTION. 


1. A plea of compensation, urged as matter of defence, and rejected by the 
court, cannot, in a subsequent action, be made the"basis of an injunction 
to restrain an execution on the former judgment. 

Hooper vs Rhodes, 137. 

2. The bond given by one partner to obtain an injunction against his co-part- 

ner, is the property of the latter, and not of the partnership. 
Lowry v. Cobb, 157. 
3. The right of action upon the bond arises immediately upon the dissolution 


of the injunction. Ibid. 
4. The death of the principal in an injunction bond, is no reason” for arresting 
the suit agaiust the surety : his is a solidary obligation. Ibid. 


5. Where the Condition of the injunction bond given by the obligors, is to 
pay such damages ‘‘as the defendant may recover against them”—the 
phrase ‘‘may recover against them,” applies to the surety in the same 
manner.as it does to the principals. Recovery against the principals is 
not a prerequisite, therefore, to an action against the surety. Ibid. 

6. A party who asks relief by injunction, against the entire claim of his credi- 
tor, should make such a showing as will distinctly inform the court of 
the pecuniary extent of his danger. Leverich v. Citizens’ Bank, 290. 


INNKEEPERS. 


1. Innkeepers are responsible only for what is usually and ordinarily in the 
trunks of travelers—their clothes and the money necessary for their 
journey. But the landlord is not responsible for the unknown treasure 
of the traveler, unless placed in his hands. Simon v. Miller, 360. 

2. The room assigned to a traveler, by an innkeeper, is the proper place for 
the deposit of his trunk. Ibid. 


INSOLVENT AND INSOLVENT PROCEEDINGS. 


1. An assignment made by an insolvent, which stipulates for an absolute dis- 
charge of the assignor, and excludes all those creditors who would not 
sign such discharge from any participation in the dividends, is null. 

Riculfi v. Delacroix, 269. 

2. Where the insolvent institutes proceedings for a voluntary surrender, and 
his creditors fail to attend the meeting, it is his duty to apply to the court, 
at once, to appoint the sheriff syndic. The ten days within which acflons 
of fraud may be brought against him, are to be counted from the day of 
the appointment of the sheriff. Woodworth v. His Creditors, 347. 

3. In a contest for the appointment of syndic, the judgment of the court, 
rejecting the pretensions of an applicant, is appealable. 

Lesseps v. His Creditors, 624. 

4. A person who holds the notes of an insolvent, is not entitled to vote for a 
syndic, where it appears, that, on a settlement of accounts, there would 
be a balance in favor of an insolvent. Ibid. 

5. The wife, in partnership of goods with her husband or her heirs, should 
not be allowed to vote, in the deliberations of the creditors of the husband, 
for syndic, unless her rights have been previously settled by a deed of 
partition, or judgment for separation of goods. Ibid. 

6. An agent, with authority to collect or renew a draft, on which an insolvent 
is bound, and who has a general authority to ‘“‘do what he thinks best 
under the circumstances,” is authorized to vote for a syndic. Ibid. 
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INSOLVENT AND INSOLVENT PROCEEDINGS (Continued). 


7. Where creditors, lawfully entitled to vote, have had an opportunity to vote, 
a new election cannot be ordered for the purpose of letting in new voters, 
whose lawful claim to vote has been subsequently acquired. Ibid. 

8. The law gives to every creditor, where there is no cession of property, and 
to the representatives of creditors, where there is a cession or other pro- 
ceedings in which they are collectively represented, an action to annu| 
any contract in fraud of their rights. Townsend v. Miller, 632. 

9. Where a creditor, on his own responsibility, and at his own cost, prose- 
cutes.an action to avoid a fraudulent sale made by an insolvent, the benefit 
resulting from the action cannot be claimed by the syndic who is no party 
to it. It enures entirely to the creditor, by whose vigilance it was 
obtained. Ibid. 


See Sale—Stewart v. Lapsley, 456; Beck v. Brady, 124. 


INSURANCE. ; 


1. A mortgagee has unquestionably an insurable interest in the property 
mortgaged. Keller v. Merchants’ Insurance Company, 29. 


2. Where a mortgagee upon a house and Jot insures the building against fire, 
in case of the destruction of the building, query, 1st: Whether the 
Insurance Company have not the right to insist upon the lot contributing 
to the satisfaction of the mortgagee’s debt? 2d. Whether the Insurance 
Company upon paying the amount of insurance, have not the right to 
insist upon a subrogation to the mortgagee’s rights ? Ibid. 

3. Where underwriters execute a policy on which, at the time, there is the 
endorsement of the assured to pay it over to another, it is a recognition of 
the assignment, which binds the underwriters. An adjustment of the 
loss, and a premise to pay to the assignee is binding, and an attachment 
of the money @ president of the company, as funds belonging to the 
assured, cannot Gefeat the right of the assignee. 

Lapeyre v. Thompson, 218. 






4. An adjustment and a promise by the insurers to pay in accordance with 
it, is equivalent to a settlement, arbitration or compromise, and concludes 
the parties. An action may be brought on it, or an action on the policy 
itself ; the adjustment will be evidence of the loss and its awount. 

Ibid. 

5. A policy of insurance may be reformed, where it is demonstrated, by legal 
and exact evidence, that there has been a mistake in filling it up, which 
has violated the understanding of both parties. But the petition must show 
by clear and unequivocal allegations, that there was, before the policy 
was framed, an agreement, a concurrence of the minds of assured and 
underwriter to protect risks, which were afterwards, by the mistake or 
fraud of the underwriters, left out of the formal instrument, or else it 
will be defective, and proof to reform the policy, or vary the risks, will be 
rejected. Davega v. Crescent Mutual Insurance Co., 228. 

6. Conditions attached to a policy of insurance form part of the contract. 

Rafel v. Nashville Insurance Co., 244. 

7. One of the conditions of a policy was in these words : ‘Goods held in trust 
or on commission, are to be declared and insured as such, otherwise the 
policy will not cover such property. Goods on storage must be separately 
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and specially insured.” The assured held the goods in pawn, he there- 

fore held them in trust; and, as he made no declaration and insurance, 

according to the condition of his policy, they were not covered by it. 
Ibid. 

8. A clause ina policy, covering “jewelry and clothing, being stock in trade,” 
does not include such articles as musical instruments, surgical instru- 
ments, guns, pistols, books. Ibid. 

9. If aship, soon ‘after sailing, become so leaky as to be unable to proceed on 
her voyage, and this cannot be ascribed to stress of weather or accident 
on the voyage, the fair and natural presumption is, that the disability 
arose from causes existing before setting out on her voyage, and conse- 
quently that she was not seaworthy when she sailed. In such cases, 
therefore, it is incumbent on the assured to show that, at the time of her 
departure, she was in fact seaworthy, and that her inability arose subse- 
quent to the commencement of the voyage. 

Rugely v. Sun Mutual Insurance Co., 279. 


10. In case of shipwreck, where the cargo is in condition to reship, and where 
the means of transportation can be procured within a reasonable time, the 
master has no legal right to sell; it is his duty to forward the cargo to 
its port of destination. Ibid. 

11. Where there is a legal justification for the master to sell the cargo, yet it 
is his duty to give such notice, as will warn the public of the time and 
manner of the sale. Ibid. 

2. If, in case of shipwreck, the reshipment of the cargo is proper and practi- 
cable, and if, instead of forwarding, the master sell it, the insured cannot 
abandon and claim for a total, but may recover for a partial loss. Ibid. 

13. The insured who violates the condition of his po cannot recover from 
the underwriters. Davern v. Merchants’ Insurance Co., 344. 

14. A master, in entering a foreign port where pilots are usually employed, is 
bound to approach the pilot ground with caution, and to use reasonable 
diligence to obtain one. If he enters without a pilot, and the vessel 
grounds and is wrecked in doing so, the underwriters on ship are not 
answerable for the loss thereby sustained, unless it be shown that reason- 
able diligence to obtain a pilot was unsuccessfully exerted, or that circum- 
stances of impending danger rendered it unsafe to wait for a pilot, or that 
such other state of facts existed as would reasonably excuse the omis- 
sion, by showing its necessity. 

McDowell v. General Mutual Insurance Co., 684. 

15. The subject of employing a pilot falls under the head of seaworthiness ; 
and that warranty is equally implied, whatever may be the subject of 
insurance. It applies no less to insurances effected by the owner of 
goods, than those effected by the owners of the ship. Ibid. 

16. The English doctrine of seaworthiness is, that there is no implied warranty 
of seaworthiness, except at the commencement of the voyage. “The law 
in the principal commercial States of this Union, is at variance with the 
English rule, gives a wider extent to the implied warranty, and holds it 
to be the duty of the assured to keep his vessel seaworthy during the 
voyage, if it be in his power to do so; and if, from the neglect of the 
owner, or his agents, the vessel become unseaworthy, by damage or loss 








736 INDEX. 


* 
INSURANCE (Continued). 


in her hull or equipments during the voyage, the owner must repair the 
_ damage or supply the loss at the port of refuge, refreshment, or trade. 
. The underwriter will be discharged from liability for any loss, the conse- 
quence of such want of diligence. The American doctrine is qualified to 
this extent: that unseaworthiness, arising after the commencement of 
the voyage, has nota retrospective operation, so asto destroy a just claim 
in respect of losses which have occurred prior to the breach of the implied 
warranty ; and also, that, if the ship sailed seaworthy for the voyage, 
subsequent unworthiness shall not operate as a defence, except where 
the loss is distinctly shown to have been occasioned by it, and the unsea- 
worthiness itself to have arisen from the negligence or misconduct of the 
assured, or his agents. ; Ibid. 
17. A protest is an important instrument ;yand where a captain, having met 
with a disaster, prepares and signs one, while the circumstance is fresh 
in his memory, setting forth the manner ‘of its occurrence ; and after- 
wards, when a litigation, involving a charge of misconduct against himself, 
has arisen, attempts, as a witness, to account for the disaster by state- 
ments of very material incidents of his voyage undisclosed by the protest, 
his testimony must be viewed with grave distrust, and cannot be consid- 
ered as satisfactorily verifying the circumstances of the loss. Ibid. 
18. After the vessel sails, I do not think the insurers of a cargo liable to lose 
their insurance, for the errors of judgment, mistakes, or even negligence, 
of the master. The general rule laid down by elementary writers, as 
Phillips, and even Chancellor Kent, that the failure to take on board a 
pilot, where it is customary, renders the vessel unseaworthy, and avoids 
the policy, must be subject, in practice; to this distinction in favor of the 
insurers of ¢gigo who have no interest in the vessel, or it would be a 
most uoreaso ‘rule. Preston, J., dissenting. Ibid. 


INTERVENOR. ¥ 


When an intervenor stands in the position of a plaintiff, in a petitory action, he 
will be bound to establish, by satisfactory evidence, a title to the property 
which he claims. Baldree v. Davenport, 587. { 


JUDGMENT. 


1. Where a party in an authentic act, confesses the existence of a debt, and 
authorizes the creditor to enter up judgment without notice or delay, 
courts have the power, upon the exhibition of such an instrument, to 
carry into effect the agreement between the parties in the same manner 
as if the parties were present and confessing in open court. Parties can 
confess judgment by special power of attorney as well as in person. 

 . Toledano v. Relf, 60. 
2. The judgment of the district court was, that there be a separation of 
perty between the parties, and that the wife recover one-half of the 
property acquired during marriage. In order-to effect a partition, the 
. sheriff was directed to sell the property of the community and to pay 
one-half of the net proceeds to the wife. There was no specification of 
o> the community property in the petition, in the judgment of the court, 
+ nor in the evidence; nor was there any settlement of the community. 
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JUDGMENT (Continued). 


The judgment of the district court was held to be erroneous; for, by 
Slidell, J., the judgment, on which the fieri facias was issued, did not 
ascertain what property belonged to the community. 

Lozengheim v. Martin, 180. 

3. A judgment rendered against an absent defendant, unrepresented by a 
curator, ad hoc, or by a properly constituted agent, will be annulled and 
set aside. Phelps v. Sawyer, 551. 

4. This suit was brought upon a judgment obtained in Mississippi. The 
statute of limitation was plead in defence. The plea was held to be bad, 
because the statute did not apply in consequence of the absence of the 
defendant from the State of Mississippi Hutchinson’s Code, 831, sec. 
11. Hill v. Snyder, 557. 

5 When a suit has been brought against A and B, as partners, using the 
name and style of A and B, upon a negotiable note made by them as 
partners the judgment obtained will be considered a judgment at 
common law, in solido. Ibid. 

6. The court cannot disregard a judgment obtained in Alabama, because the 
proceedings previous to jugdment, if tested by our laws, would be 
irregular. Kyle v. Vanbibber, 575. 

See Sale—Corcoran v. Riddell, 268. 
JURY. 

1. When a judge delivers his opinion to the jury, on facts, it ought to be 
given as a mere opinion, and not as dictation; the jury should be left to 
understand clearly that they are to decide the fact on their own view of 
the evidence, and that the judge interposes his opinion to aid them in 
the conscientious discharge of their responsible duties. 

v. Roger, 382. 

2. Even where the jury are justified in allowing plary damages, the 
damages allowed should bear some proportioned te@those sustained. 

Grantv. McDonogh, 447. 

3. The supreme court disapproved of the district court expressing to the 

jury the determination to keep it empannelled until a verdict was found. 
Statev. Green, 518. 

4. When some of the jurors on the list with which defendant is served, are 
absent or excused, and the regular panel is exhausted, talismen must be 
summoned. State v. White, 531. 

JURISDICTION. 
See Courts. 
LANDLORD AND TENANT, AND LEASE. 

1. A landlord cannot, in an action against hig tenant, seize the property of 
third persons, on which no storage is due, although it may be found on 
the leased premises. Powers v. Florance, 524. 

2. The offer to return property of a third person, illegally seized by a landlord 
in an action against his tenant, does not bar the owner from an action for 
such damages as he may have sustained, in consequence of the illegal 
seizure. Ibid. 

3. Where the claim for rent is based upon the mere occupancy of the de- 
fendant, without proof that this occupancy was as lessee, or sub-lessee, a 
provisional seizure cannot be sustained. Blanchard v. Davidson, 654. 
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LEGACIES. 


1. The testator had willed his property to two existing benevolent societies, 
‘and to found two others, one-fourth to each. Thirty thousand dollars 
had been set apart by the court of probates, to erect buildings, &c., for 
the two contemplated institutions. Held: That this amount should be 
deducted from the share of the said two institutions, as universal legatees, 
and that they were not entitled to that sum, over and ‘above their shares, 
as universal legatees. 
The Milne Asylum v. The Female Orphan Society et al., 19. 
2. Where a testator bequeathed immovable property situated in Louisiana, 
to trustees, to be held by them forthe benefit of a charity in Tennessee ; 
where the validity of the bequest is disputed, the trustees should show 
that the laws of Tennessee do not prohibit similar dispositions from being 
made in favor of a citizen of Louisiana. Rost, J. 
Succession of Frnnklin, 395. 
3. The trust, created by the testator, was not uncoupled with an interest; 
the trustees and their descendants, all had a direct interest in the bequest. 
The effect of such a bequest is not merely to create a perpetuity; it 
contains an indefinite series of prohibited substitutions. Rost, J. 
Ibid. 
4. The bequest, by Franklin, to his brothers and their heirs, forever, in 
trust, of certain property, the revenues to be employed in establishing { 
and maintaining an academy, in Tennessee, to be superintended by the 
magistrates of Sumner county, and their successors in office, &c., &Xc., 
establishes a tenure of property unknown to the laws of Louisiana, 
highly inconsistent with their spirit, creating an entail, and substantially 
involving, in @ very aggravated form, a prohibited fidei commissum and 


substitution. Slidell, J. Ibid. 
5. Special legacies are not to be paid out of the portion of the forced heirs; 


and, where a sum is given by the husband to the wife, in lieu of her 
interest in his succession, it isa charge upon his general estate. Preston, 
J., dissenting. Ibid. ] 

6. Where a testator is desirous of becoming the founder of a charitable or 
educational institution, he does so on the implied condition, that the 
State will ratify his benevolent intentions. If the confirmation is with- 
held, the will is defeated; but, if granted, it operates like the accom- 
plishment of all suspensive conditions, whether express or implied, and 
has a retroactive effect. Preston, J., dissenting. Ibid. 

7. Legacies, in favor of corporations, do not lapse, by the incapacity of the 
corporation to receive, at the death of the testator; the incapacity may be 
removed, retroactively, by the sovereign. Preston, J., dissenting, 

Tid. 

8. In the will of the testator there was the following clause: ‘* T'wo thousand 

dollars per annum to be paid to the poor of the town of Dunblane, in 

Perthshire, North Britain. This sum to be divided by the resident min- | 

ister of the Presbyterian church, and the two highest civil officers in the 

a town, to be paid upon due proof of the acceptance of the trust, say 

$2000. Two thousand dollars for the erection of a school-house, in the 
town of Dunblane, for ten years only, and for the purpose of educating 
the poor, this being the place of my birth.” There were no officers, or 
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LEGACIES (Continued ). 


persons, who, in any legal or judicial sense, would answer the description 
of the two highest civil officers, in the town of Dunblane. In the courts 
of Scotland, the legacy would not be sustained, but would be held as 
lapsed, from uncertainty and the want of proper persons qualified to 
accept the same. By the Court: It seems, therefore, that as no action 
can be maintained against the executors, for the recovery of this legacy, 
they are not authorized to retain the funds of the succession, for the 
purpose of paying it. Henderson v. Rost, 692. 


LETTING AND HIRING. 

1. Defendants employed plaintiff as an architect, in the reconstruction of the 
cathedral: he was dismissed without cause. Held: That the defend- 
ants are bound for the full amount of compensation agreed on. 

DePuilly v. Wardens of the Church of St. Louis, 443. 

2. An employer has the right of dismissing’ a person whom he employs, at 

pleasure, and no damages can be recovered for the exercise of that right. 
Ibid. 

3. Where the overseer does not take the ordinary course of engaging for a 
fixed salary, the court should reduce his compensation to the lowest sum, 
which the evidence will justify. Garcia v. Garcia, 525. 


LESION. 
1. No lesion can be predicated of a mere adventure, where there was no 
deceit, and the parties were equally apprised of the state of facts. 
Fletcher's Heirs v. McMicken, 178. 
2. In all questions of lesion, the value of the property sold, at the time of the 
sale, is the rule by which the lesion is to be ascertained. Code 1805. 
If the value is not fixed within a certain range, by the evidence, the lesion 
is a matter of conjecture, and must be considered as not proved. 
Beale v. Ricker, 667. 
LITIGIOUS RIGHT. 


1. Where an attorney at law purchases a judgment which is pending on 
appeal, it will be regarded as a litigious right, and the purchase declared 
as void. Mullen v. Amas, 71. 
2. Sale of a litigious right to an attorney, null 
New Orleans Gas Light Company v. Webb, 164. 


MANDAMUS. 


See Supreme Court—State v. District Judge of Jefferson, 184. State v. 
District Judge of the Fifth District of N. O., 289. 


MANDATE. . 


1. Where, for a number of years, an agent rendered important service to his 
principal, although there was no contract for compensation, nor any in- 
tention to charge for his services, while their relations existed; yet, 
where, from their habits of friendly intercourse and from the evidlence, 
it may be inferred that the one intended and the other expected that, 
upon the termination of those relations, a liberal reward would be made 
for the services, and the principal died intestate and without making any 
reward, the agent may recover from the succession a reasonable compen- 
sation, Succession of Joseph Fowler, 207. 
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MANDATE (Continued). 


2. The general rule of the Louisiana Code is, that a mandate is gratuitous ; 
but where, from the nature of the business or conduct of the parties, it 
appears that no such thing was intended or expected, the law is other- 

Wise. Ibid. 

3. It cannot be presumed of one who has been released irom his debt to a 
creditor, by a discharge in bankruptcy, that services, subsequently ren- 
dered to the creditor, as agent, are intended to be gratuitous; and the 
fact that friendly relations existed between the parties, does not assist 
the presumption. A moral obligation cannot compensate one which is 
legal. - Ibid. 

4. The purchaser of property who, without authority, pays the price into the 
hands of the notary, incurs the risk of the deposit ; and where the notary 
embezzled the money, it was held to be the purchaser’s loss. 

Brown v. Schmidt, 349. 

5. The secret instructions of a party to his agent, will not qualify the appar- 
ent absolute control and dominion with which he has thought proper to 
invest him. Slidell, J. Campbell v. Penn, 371. 

6. An authority to the agent ‘to appear before all judges and justices of the 
peace, in any place or courts, there to do, say, pursue, implead, arrest, 
attach and prosecute, as occasion shall be or require,’”’ does not authorize 

the agent to acknowledge a debt. Dickson v. Morgan, 490. 
7. The plaintiff was employed by agents, who disclosed their principals, with 
whom he corresponded directly, and to whom alone he rendered ser- 
vices. Held: That the agents were not bound. 
Gilman v Bonner, 674. 


See Damages—Camp v. Churchwardens, 321. 


MARRIED WOMEN. 


See Husband and Wife—Swecession of Dorsey, 34. Gunst v. Brull, 649. 
Delacroizv. Nolan, 682. Dubose v. Hail, 568. 


MASTER AND SERVANT 


See Damages—Camp v. Churchwardens, 327. 
See Slaves—Baker v. Taber, 556. 


MINOR. 


1. Where the surviving husband by a second marriage, under an order of 
court in pursuance of a family meeting, sells the community property, 
which, by subsequent conveyances, gets into the hands of an innocent 
purchaser, the property thus sold will be freed from the mortgage in 
favor of the minor by the first marriage of the deceased, of which the 
hisband was co-tutor, although the order of sale was illegally granted, 
and was subsequently annulled at the suit of the minor; the cause of 
nullity being relative merely. Fabre v. Hepp, 5-8 

2. Sums paid by a tutor, in the course of his administration, are considered 

ima facie as proper charges against the minor he represents. Where 
there are circumstances which cast a suspicion upon his good faith, it is 
otherwise. King v. Bowen, 151. 

3. A minor who is a party to a fraud, stands on no better footing than one of 

full age. Christian v. Welch, 533. 








INDEX. 
MINOR (Continued). 

4. The court will not affirm a judgment in favor of a plaintiff whose case is 
tainted with fraud, although plaintiff be a minor. * Ibid. 

5. A minor’s mortgage, on the property of his tutor, commences from the 
date of the tutorship. Drake v. Drake, 545. 

6. The omission to insert the date of the mortgage, in the judgment obtained 
for the minor against his tutor, cannot affect the legal rights of the minor. 
It is enough that the right of mortgage should be recognized in the 


judgment. Tid. 
7. The .date of the mortgage is established by law, and may be proved 
aliunde. Ibid. 


8. Minor children, as long as both parents are living, are subjected exclusively 
to the authority of the father, who administers their property, and who 
is bound to provide for them and to protect them in their person and 
rights. Gates v. Renfroe, 569. 

9. He may delegate a part of the paternal power to the teachers he employs 
to educate them, but he cannot permanently divest himself of any portion 


of it by contract. Ibid 
10. There may be cases in which a court of justice would be authorized to 
take away this power. Ibid. 
MONITION. 


The 6th section of the act of 10th March, 1834, prescribing the effect of a 
judgment ona monition, contemplates a judgment which has not been 
appealed from, and has thus become irrevocable. : 

Moore v. Knapp, 21. 
MORTGAGE. 


1. Where a judgment rendered with a stay of exectition for a certain time, 
has been recorded in the mortgage office, it operates as a judicial mort- 
gage from the date of its recordation; although the delay for the issuance 
of the execution may not have expired. Toledano v. Relf, 60. 

2. Where community property has been mortgaged by a surviving partner in 
community, for the purpose of raising funds for the maintenance and 
education of the heirs, pursuant to the advice of a family meeting, which 
advice was concurred in by the judge of probates, and the property is 
afterwards sold to satisfy the mortgage, the heirs cannot reclaim it with- 
out at least offering to refund the amount for which it was mortgaged, 
with interest. Chambers v. Wortham, 113. 

3. Where property has been sold under execution to pay mortgage debts, the 
mortgages upon the property to which the price was to be applied, are 
extinguished so far as the property is concerned, and the rights of parties 
are transferred to the funds. It is not therefore necessary to reinscribe 
the mortgages to prevent their inscription being barred by ten years’ 
prescription. Wright v. The Bank of the United States, 123. 

4. In a contest between the wife, who claims a tacit mortgage on immovable 
property sold by the husband after the right of mortgage accrued, and 
parties who claim through the privilege of the husband’s vendor, the cir- 
cumstance, that the act from which the privilege resulted, was not 
recorded, is fatal to the pretensions of the latter. 


Gale v. Matta, 140. 








MORTGAGE (Continued). 


5. Subsequent mortgagees have the right to dispute any prior mortgage, and 
to inquire into its validity and amount. They also have the right to 
ascertain, by action, whether apparent contracts, made between their 
debtors and other persons, are real, or mere fraudulent simulations. 
They also have a right, subject to the limitation which the law has pro- 
scribed, to an action for the avoidance of contracts, which, although they 
are real and sincere, were made in fraud of their rights as creditors. 

Pickers gill v. Brown, 297. 

6. Mortgages, under the hypothecary system of Louisiana, may be given to 
secure debts having no legal existence at the date of the mortgage. It is 
not essential, in such a mortgage, even with respect to third persons, 
that it should express on its face, that it was executed to secure future 
debts. [It may be described as a security for existing debts, and yet used 
to protect those which, in the contemplation of the parties, were to be 
created at a future time. Ibid. 

7. Where mortgage property is sold at the instance of a creditor, a previous 
mortgage creditor is entitled to be paid, by preference, out of the pro- 
ceeds, unless the seizing creditors prove that the defendant has other 
property of sufficient value, to satisfy the claim of the prior mortgagee. 

Deneufbourg v. Didion, 344. 

8. In a petitory action, where a mortgage creditor is not a party to the record, 

no judgment can be rendered in his favor which would be binding on the 








defendant in the suit. Leverich v. Toby, 445. 
9. Property mortgaged, while held by a simulated sale, must be subject to 
the mortgages as to the true owners. Preston, J. Ibid. 





10. A judgment was obtained by Brown against Griffin, Cotton, R. A. Hun- 
ter, Ford and Solibellus. It was registered thus: ‘‘ John Brown v. 
Spencer Griffin et al., Sixth District Court,” &c. Held: Such a 
registry does not operate as a mortgage on Hunter’s property, because : 
on the face of the inscription, Hunter’s name does not appear. 

Ford v. Tilden, 533. 

11. If the inscription, which is in the words of the judgment, is on its face 
insufficient to show the name of the debtor against whom the judgment 
was reaodered, and whose property it was desired to reach, that which 
the law intended should inform, leaves the reader in ignorance. 

Ibid. 

12. The index to the recorder’s registry, is no part of the registry, and 
although Hunter’s name appears in the index with a reference to the 
particular inscription in question, yet the error in the registry itself, is 


not remedied thereby. Ibid. 
13. A minor’s mortgage, on the property of his tutor, commences from the 
date of the tutorship. Drake v. Drake, 545. 


14. The omission to insert the date of the mortgage, in the judgment 
obtained for the minor against his tutor, cannot affect the legal rights of 
the minor. It is enough that the right of mortgage should be recognized 


in the judgment. Ibid. 
15. The date of the mortgage is established by law, and may be proved 
aliunde. _ Ibid. 


16. When there is no separate book kept by the recorder of mortgages to 




















MORTGAGE (Contiuued). 


record sheriff's bonds, recording the bond in the book of mortgages 
will be sufficient notice, under the act of 1847. 
Copley v. Dinkgrave, 595. 
17. The 46th section of the act to provide a revenue for the support of the 
government of the State, prevides, that the bond of the collector of taxes 
shall operate as a legal mortgage on the lands and slaves of the collector. 
This act attaches the mortgage to the bond itself, and as it is silent as to 
the manner of recording that mortgage, the usual mode of inscription, in 
the book of mortgages, will be sufficient. Ibid. 
18. The probate sale of the separate property of the wife, made for the 
purpose of paying her debts, and of settling her succession, has the effect 
of canceling all the mortgages, existing in her name on the property sold. 
The curator, who administers the succession of his deceased wife, may 
purchase property at the probate sale. Aicard v. Daly, 612. 


See Minor—Fabdre v. Hepp, 5-8, 
See Antichresis—Pickersgill v. Brown, 297. 
See Sales Judicial—Leverich v. Toby, 445. 


NEW ORLEANS. 


1. A municipality of the city of New Orleans has the power to order side- 
walks and gutters, and the proprietors of property in front of which such 
improvements are made, are liable for two-thirds of the cost of the 
improvements. : . O’ Leary v. Sloo, 25. 

2. On the Mississippi river, the levee is, by law, considered as the bank; and 
the use of the batture between the line of that levee and the stream, is 
in the public. The commissioners appointed under the act of April 3d, 
1832, for the opening of streets, etc., in New Orleans, have no right to 
assess the adjacent property for opening a street on such batture, the use 
of which was already in the public. But if the levee be advanced by the 
municipal authority, and the public use extinguished, the batture would 
become private property, which, if taken for public use, should be paid 
for, and the commissioners would have the right to make an assessment 
for that purpose. Municipality No 2 for opening Raffignac street, 76. 

3. In making the assessment under the act of April 3d, 1832, for opening 
streets, etc’, the only lots subject to assessment are those adjacent to, or 
fronting that part of the street so improved. The owners to whose land 
a new front is given or added to, are only subject to contribution for pay- 

"ing for it. Ibid. 

4. In authorizing the Mayor and City Council to sell property on perpetual 
ground rent, the Legislature established a legal destination of the rents, 
as a portion of the permanent revenue of the city, to enable the municipal 
authority to exercise its power of police and government. These rents, 
therefore, cannot be sold under an execution against the municipality. 

N. O. and Carrollton R. Co. v. Municipality No. 1, 148. 

5. The act of the Legislature of 1847, required each municipality of New 
Orleans, annually, in January, specially to appropriate a per centage of 
the revenues, derived from the markets and wharfage, to the sinking 











NEW ORLEANS ( Continued.) 


fund, as established by that act. Held: The rate of wharfage cannot be 
changed during the year. 
Municipality No. 1 v. Steamer Anna No, 2. 149. 

6. The right to establish public places and to change their destination, is an 
attribute of sovereignty which the Legislature may delegate to corpora- 
tions. The Legislature of Louisiana has delegated this power to the city 
of New Orleans, without reservation; under the grant, it is competent 
for the city government to accept a dedication of public streets, and 
equally competent for it to annul. the acceptance before the streets have 
been opened, provided no vested right, acquired under the dedication, is 
affected by the change. 

Municipality No. 3 v. Levee Steam Cotton Press, 270. 

7. By an ordinance of the Second Municipality, passed May 11, 1847, the 
recorder was empowered to suspend any police officer for dereliction of 
duty, and report the same to the council. 

Hassard v. Municipality No. 2, 495. 

8. In relation to public places and streets within this city, the municipal 
authorities represent not only the corporators but also the public ; a final 
judgment against them is a judgment against the public, and no individual 
can bring the point adjudicated again before the courts. Rost, J. 

Xiques v. Bujac, 498. 
9.°A judgment against the right of a city to public property, will not bar an 
individual who was no party to the suit, and who is interested in main- 
taining the dedication. Preston, J, Ibid. 

10. The municipal authority of the city, has no power to impose a penalty 
on that which the law of the State has made punishable as an offence. 

City of N. O. v. Miller, 651. 
NEW TRIAL. 

1. Where the opinion of the Court was founded upon its own knowledge of 
the course of trade, and not on proof of it inthe record, the cause was 
remanded for a new trial by a jury of merchants. 

wood v. Lowe, 197. 

2 The newly discovered evidence, which entitles a party to a new trial, is 
such as ought to produce, on another trial, a different result on the 
merits. State v. Alvarez, 283. 

3. It is not a sufficient ground for a new trial, that the judge, when the jury 
returned into court without | having agreed on their verdict, instructed 
them a second'time on the evidence, as to matters about which they had 
made no inquiry, and on the law, as to points on which they had stated 
neither doubt nor difficulty. State v. Green, 518. 

4. An application for a new trial on the ground of surprise, will not be listened 
to, unless the party applying shall have used due intelligence. 

Wolfe v. Pruitt, 572. 

5. In an affidavit for a new trial, on the ground of newly discovered evidence, 
the plaintiff swore that he expected to prove notice of the transfer of 
certain property. The affidavit was held to be defective, because it did 
not state the time at which the notice of the transfer was given. 

Burton v. Brewer, 620. 
Sze Crmunar Law. 
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NOTARY. 
See Evidence—Succession of Tete, 95. 
NULLITY. 
See Insolvent Proceedings—Reculfi v. Delacroix, 269. 
See Judgment— Phelps v. Sawyer, 551. 
OFFICER. 
See SHenirr. 


See Surety—Duncan v. State, 377. 
See Surveyor—Power of the court over—Dufresne v Haydel, 660. 


PARENT AND CHILD. 
I am inclined to think, that nothing but a decree of thtorditeiba, should deprive 
a parent of his child on the ground of insanity. Preston, J., Rost, J. 
In the matter of Celina, 162. 
See Minors—Gates v. Renfroe, 569. 
See Succession—Grover v. Clarke, 174. 


PARISHES—Concorpia. 

1. The Police Jury of the parish of Connie had a right to locate the levee 
on its present site; a reasonable regard for the public safety required it, 
and therefore the plaintiff has no right to complain. Salus populi supre- 
ma lex est is the rule. Zenor v. Parish of Concordia. 150. 

2. The act of 12th March, 1818, to provide further and more effectually for 
the police of public roads, was repealed so far as it applied to the Parish 
of Concordia, by thé act of the 7th February, 1829. By that act, plenary 
and unlimited powers were given to the Police Jury of the Parish of » 
Concordia, to make such enactments with regard to roads and levees as 
it deemed necessary and proper. Under the act of 1818, it was neces- 
sary to make compensation to the owner for the land taken for a public 
road. The act of 1829, in this respect, repealed that act, so far as it 
applied to the Parish of Concordia. And until the late Constitution, it 
was competent for the Police Jury of that Parish to take lands for roads, 
without making compensation to the owners. 


Gillespie v. Freeman, 350.” 
—— CLAIBORNE. 


1. The act of the 18th of March, 1850, does not require that the oath to 
authorize the clerk of the parish of Claiborne to issue an execution upon 
a judgment, destroyed by the burning’ of the court houseof Claiborne, 
should be made by the owner of such judgment, and by no other persons. 
It requires a statement, under oath, specifying the exact amount of such 
judgment or the balance due thereon, without saying by whom the oath 
shall be made. . Wafer v. Wafer, 541. 

2. The attorney who has obtained the judgment, and who has kept a memo- 
randum of it, is a proper person to make the affidavit. Ibid. 

-3. Errors and irregularities in the proceedings and sale by a sheriff, under 
execution, are cured by the giving of a twelve months’ bond. _— Ibid. 

4. The proviso in the act of the 18th of March, 1850, ‘That the person against 
whom such execution may be issued, shall have the right to enjoin the 
same, upon making oath that any material statement in the affidavit of 
the person applying for the execution is not correct; and if such injunc- 

” 94 
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PARISHES (Continued). 


tion be set aside, the person enjoining shall not be liable to apy damages 
except the cost of said injunction,” is not applicable to an execution upos 
a twelve months? bond. Ibid. 
PARTITION : 
It is not enough for the experts to state, rally, that in their opinion the 
Jand can be divided in kind ; they must point out the manner in which 
_ the division is to be made, show the value of the land and buildings, and 
| their nature, and state all the facts upon which their opinion is based. 
Blanchard v. Blanchard, 529. 
einai AND PARTNERS. . 


1. The circumstance that the plaintiff is a concubine of her copartner, does 
not deprive her of an action for the settlement of its affairs and a partici- 
pation in profits, derived by capital and labor, which she contributed to 
the partnership. Delamour v. Roger, 152. 


“ 2. One partner cannot bind his copartner by a note, given after the dissolu- 


tion of ther partnership, for a partuership debt. But if the dissolution of 
the partnership was not known at the time, to the person taking the 
ae | the copartner would be bound. 

Lowe v. Penny, 356. 

3. To pili one partner from the acts of the other, after a dissolution has 
taken place, public notice of the dissolution should be given. To those 
with whom the firm has traded, particular notice is necessary, or notice 
of the dissolution must be carried home to them. Ibid. 

4. When a suit has been brought against A and B, as partners, using the 
name and style of A and B, upon a negotiable note made by them as 
partners, the judgment obtained will be considered, at common law, @ 
judgment in solido. Hill v. Snyder, 557. 

5. When the contract of partnership does not determine the share of each 
partner in the profits or losses, each one shall be entitled to an equal 
share of the profits, and must contribute equally to the losses. 

Wolfe v. Gilmer, 583. 

6. The factory of defendants was at Baton Rongil’ They had, in connection 
with it, an office and agency in New Orleans, where they raised funds 
for the prosecution of their business, and where the partners resided, snd 

_ where also the membership of Peale was well known. Peale retired 

, from the company, and gavé notice of his withdrawal in a paper published 

_in Baton e, but did not publish his retirement in New Orleans, 

where Grinnan resided. Held: A retiring partner is bound to use rea- 

rT diligence, to inform the public. The extent of diligence must be 

>! ured with a,reasonable regard to the cireumstances of the case, and 

ought not to be brought down to the inflexible standard of publication at 

the partnership domicil, where such standard would expose the public to 
an Loe 4 risk. The retiring partner was held bound. 

, Grinnan v. Baton Rouge Mills Co., 638. 

7. Crockett, Garland & Co., dissolved partnership, and Crockett went into 
business with Maddor. He gave a note in the name ofthe new partner- 
ship, for a debt of the old firm, of which fact the holder was aware.\ 
Suit was brought against the new firm on the note. Held: Under such 
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PARTNERSHIPS AND PARTNERS (Continuéd). 
tirctimstances, it was incumbent upon the plaintiff to have shown that the 
debt had been assumed by the new firm, for the saké of some benefit or 
credit derived from the assumption. Waters v. Maddor, 644. 
See Rivarde v. Rousseau, 3. 
PATENT. 
See Public Lands—Dufresne v. Haydel, 660. 
PLEADING. 

1. The plea of prescription is not inconsistent with the admission that the 

debt was once due, nor with the plea of payment and compensation. 
Colley'v. Latourette, 222 

2. Where there was no palpable and radical defect in the citation, the petition 
to annul the judgment which had been obtained, should contain an allega- 
tion, that the defendant had not been legally cited, otherwise it will not 
be compotias to attack the judgment on that ground. 

Landry v. Dickson, 938. 

3. An objection that French is the vernacular’ tongue of defendant‘ and that 
the petition and citation were in English only, must be plead in limine 
litis. Ibid. 

4. In this case the plaintiff joined a claim for the price of a slave to his action 
of boundary. Per Curiam: We do not wish to be considered as approv- 
ing such an impropriety in pleading as this; but considering that substan- 
tial justice has been done in this branch of the case, by the judgment of 
the district judge, we shall not disturb it. Savage v. Foy, 573. 

5. Proof of compensation cannot be received where the defendant’s plea of 
compensation is vague and indefinite. Such a plea should state the nature 
and amounts of the claims, with such precision as to prevent the plain- 
tiffs being surprised Maillet v.. Martin, 635. 

See Injunction—Leverich v. Cilizens’ Bank, 290. 
See Insurance—Devega v. Crescent Mutual Insurance Co., 228 
PLEDGE. 

1. A debtor may pledge whatever movable property belongs to him, provided 
it be susceptible of delivery, either actual, fictitious or symbolical, but a 
thing which is susceptible of néither of those kinds of delivery, is not 
susceptible of being pledged. Caffin v. Kirwan, 221. 

. 2. The mere agreement of the parties, is not equivalent in any case toa 
fictitious or symbolical delivery, within the meaning of article eee C. 

3. A notarial act of pledge, or a written act registered in @motary’s office, is a 
formality which is,necessary to protect the payee against third parties ; 
but its omission is Ceeportant as between pledgor and pledgee. 

Matthews v. Rutherford, 225. 


POLICE JURY. 


1. Police juries have the power to lay out and construct roads and to erect 
bridges, or establish ferries over all water-courses and lakes, whether 


navigable or not. Gillespie v. Freeman, 350. 
See Parishes— Zeno v. Parish of sk 150. 
PRACTICE. 


1. fc pnt avai tk dlion fe Cae Fosnoval of cbstroiltons 65 to nate- 
ral drainage which the defendant had made, and also for damages. Held: 








PRACTICE (Continued). 


That the plaintiff, after dismissing his claim for damages, still had the 
right to insist upon a judgment for the removal of the obstructions. 

Leonard v. Kleinpetre et al., 44. 
2. Until final judgment, confirming a judgment by default, has been entered 
on the minutes of the court, the defendant has a right to move to set 
aside the judgment by default, and to file an answer. 

Seddan v. Templeton, 126. 

. Although an action to subject property to the payment of the debts of the 
succession, on the ground that the possessor holds under simulated con- 
veyances, should be brought by the administrator, and not by the creditors 
of the deceased, yet where the creditors sue both the administrator and 
the fraudulent ,Possessor, and the administrator adopts the prayer of the 
plaintiffs against his codefendant, and asks that the property held by the 
latter be restored to the succession and sold for the payment of debts in 
dye course of administration : in such a case, the creditors are competent 
to sue. Walworth v. Succession of John Snodgrass, 136. 
. An answer was filed after the exception had been taken to the plaintiff’s 
action. Held: In determining on the exception, the court was bound to 
take cognizance of the pleadings as they then stood. Ibid. 

. Where. the whole account has been referred to an auditor, it is error in 
, the court to permit the counsel to divide it and try the case on a portion 
of it. King v. Bowen, 151. 

. Where a party seeks to homologate the report of auditors, and, in his 
motion, makes reservations which leaves the matters upon which the 
report is based, vague and uncertain and open to future litigation, a judg- 
ment homologating it will be equally vague and uncertain, and should not 

therefore, be rendered. Ibid. 

- The petition alleged indebtedness on a claim; a supplemental petition 
alleged that the claim had been reduced to judgment, thus showing, that 
the ground of action in the original petition, was extinguished. The 
plaintiff could not so amend, for it changed the cause of action, and 
altered the substance of the demand. Dennistoun v. Payne, 333. 

. A mortgage claim had been reduced to judgment in Mississippi, suit was 
afterwards brought upon the claim in Louisiana. The court held, that 
the claim was merged in the judgment, and that the action should have 
been on the latter and not on the former. Ibid. 

» Where the privilege claimed is one resulting from the nature of the obli- 


gation, it pertains to the merits, and may be tried with them. 
Slark v. Broom, 337. 


10. A person who voluntarily makes himself a party to a suit already pending, 


claims a privilege upon the property attached, sequesters and bonds it, 
neglects to défend the suit, and suffers judgment to go: against him on 
the bond, cannot defeat that judgment on account of the irregularities 
of the plaintiff’s proceedings. These irregularitiesshould have been 
urged, as matters of defence, before judgment. 
Kirkland v. Boyle, 369. 


“11. In an action against the owners of a vessel for damages, resulting from the 





improper conduct of the master to a passenger, the owners cannot. be. 
brought into court by a service of the citation on the master, or on the 
consignees. Fellows v. High, 451. 














INDEX. 
PRACTICE (Continued). 


12. Suit on a physician’s account. Defendent excepted to the petition on the 
ground that there was no bill of particulars. The exception was over- 
ruled. Held: Thatthe court erred. Shields v. Richardson, 535. 

13. He who sues a married woman, must allege and show, that she is separate 
in property from her husband, by marriage contract or by a judgment 
of court, as the case may be, and without that showing, he will not be 
able to maintain his suit against her personally, or charge her separate 
estate. Dubose v. Hall, 568. 

14. A plaintiff who brings an action for the resolution of a sale, on account of 
the non-payment of the price, after having brought suit upon one of the 
notes, given in payment of the price, may, at any time before going into 
the trial, discontinue one of the actions, and proceed with the other. The 
suit upon the note will be a sufficient putting in mora, and its effect will 


not be impaired by the discontinuance. Ibid. 
15. Under article 626 of the Code of Practice, orders of execution must be 
sealed with the seal of the court. King v. Baker, 570. 


16. When the defendant has been personally cited, the court is bound to 
presume that the subsequent proceedings and judgment are regular and 
in conformity with the laws and practice of the place where the judgment 
was rendered. Kyle v. Vanbibber, 575. 

17. In possessory actions, when possession is claimed under title, and the calls 
of the title are not natural, or at least visible and fixed, a survey of the 
land is of great assistance to a proper determination of the extent of the 
possession. Copley v..Bonner, 578. 

18. Plaintiff, who sues as liquidator on a contract made with a firm, must 
prove his authority to sue as liquidator, although it be not specially denied. 

Suydam v. Kinney, 621. 

19. Where the proceedings in a case had been conducted irregularly, for 
more than a month, at such times as suited the convenience of the parties 
and the leisure of the court, the circumstance that the court received 
the testimony of witnesses, after the plaintiff’s counsel had concluded 
his argument, is not, where the plaintiff sustains no injury, a good ground 


of exception. Hill v. Miller, 621. 
20. The admission in the answer, that services were rendered, is not an ad- 
mission of their value. Stillman v. Waterman, 656. 


21. The defendant’s commission had been out eighty-two days, and no excuse 
for the delay was shown, and the district judge was of opinion that due 
diligence had not been used. Held: Thatdefendant was properly ruled 
to trial. Stackpole v. Wickham, 678. 

22. The verdict was written on the back of a document attached to @ petition, 
instead of being written on the back of the petition itself. This circum- 
stance was not urged as a ground fora new trial. Held: The ground 
of nullity, set up for the first time in the Supreme Court, is too frivolous 
to deserve further notice. The document was annexed to the petition. 
and may fairly be viewed as a part of it. ' bid. 

See ConTINUANCE. ’ 
See Prohibition— State v. Cassidy, 590. 
See W arrantry —Olwwer v. Bry, 590 
See Garnishee—Landry v. Dickson, 238. Dwight v. Webster, 538. 














PRESCRIPTION. 


1. Where an endorser has been legally ‘subrogated, by paymént of & judg- 
ment to the rights of the creditor against the drawer, the note is merged 


in the judgment, and is not barred by the prescription ore, to 
promissory notes. Succession of Dorsey, 34 

2. Informalities ina sheriff's sale, of the property of a succession, are mn 
scribed by five years, by the act of 10th March, 1834, 

Chambers v. Wortham, 113. 

3. Prescription is suspended during marriage, when the husband, having sold 
an hereditary estate of the wife, without her consent, is bound in war- 
ranty for the validity of such sale; and in every case where the action of 
the wife may be prejudicial to the husband. C. C. 349. 

Gale v. Matta, 140. 

4. The code suspends prescription during minority. It does not except from 
suspension the prescription of fifteen years. This suspension extends to 
non-resident as well as to resident minors. Smith v. Mc Waters, 145. 

5. In an action for services rendered, to which there is a plea of prescription, 
it is no defence to the plea to show, that a part of the services were ren- 
dered within the prescriptible term. 

; Colley v. Succession of Latourette, 222. 

6. Article 3485 of the the code provides, that if the plaintiff after having 
made his demand, abandons or discontinues it, the interruption of pre- 
scription shall be considered as having never happened. Held: The 
expression abandoned, means an active abandonment, and not such an 
abandonment as may be implied from the absence or default of the liti- 
gant, at the time of the trial. Norwood v. Devall, 523. 

7. The acknowledgment of a debt, in order to interrupt prescription, must be 

specific. Loose and vague conversations will not operate an interruption 
or renunciation. Cane v. Reynolds, 537. 
»8. A mortgage given directly in favor of the Union Bank for aloan of money, 
comes under the letter of the Act of 1843, and need not be reinscribed. 
Union Bank v. Dosson, 548. 

9.. When an obligation 5 is prima facie prescribed, there must be authentic 
evidence of the interruption of the prescription, before the party in 
whose favor the obligation is made can proceed by the vid erecutivd. Ibid. 

10. The receipts of the cashier of a bank upon such an obligation, would not 
even be admissible to prove the interruption of prescription in an ordinary 
suit, Ibid. 

11. Judges are not eatin to supply the plea of prescription; but, after 
the time required to sustain that plea has intervened, slight evidence of 
ge or of the remission of the debt, is sufficient to satisfy the mind. 

Succession of Dufour, 648. 

12. This suit was brought to make a son liable for a debt due by his father, on 
the ground, that he (the son) had received a large portion of his father’s 
property during his lifetime, upon condition of paying his debts, and had, 
after his death, intermeddled with his succession, and converted its prop- 
erty to his own use. The prescriptions of three and five years, under 
articles 1176, 1380, and 3507 of the Civil Code, do not apply. 

Stephenson v. Wilson, 553. 

















ENDEX. 
PRESCRIPTION (Continued). 

13, The suit wag brought ypon a judgment obtained. in Mississippi. The 
statute of limitations was plead in defence. The plea was held to be bad, 
because the statute did not apply in consequence of the abscence of the 
defendant from the State of Mississippi. Hutchinson’s Code, 831, sec. 11. 

Hill v. Snyder ’ 557. 

14. The following was the form of the note on which defendants were sued: 
“‘ Natchez, January 27, 1839. On the first of March after date, we, or 
either of us, promise to pay the president, directors and company of the 
Planters’ Bank of the State of Mississippi, for value received, $63,945 
payable and negotiable at the Planters’ Bank of the State of Mississippi, 
at Natchez. Mary M. Exuis, administratrix of T. G. Ellis, deceased ; 
Joun Routs, Exias Oepen.”” Held: Under our laws, an instrument 
of this kind would be applied to contracts made out of the State, when 
sought to be enforced in our courts. Bacon v. Dahigreen, 599. 

15. The prescription of the forum or place where the remedy is sought, must 
govern in all suits for the collection of debts. But this rule does not 
conflict with the well recognized doctrine, that a title to movable pro- 
perty complete in the party, acquired by prescription resulting from pos- 
session, or otherwise, will enable him to recover the same, in a State 
other than that in which the right of ownership has been thus acquired. 

Ibid. 

16. A surety on a note, when sued in Louisiana, cannot defeat the is by 
showing that the principal debtor had sustained a plea of the statute of 
limitations, to an action brought on the same nete in Mississippi. 

Ibid. 

17. The note sued on, although not payable to order or bearer, is negotiable, 
under'the laws of Mississippi, and the prescription of five years is a bar 
to an action brought on it in this State. Prestom, J., dissenting. Ibid. 

See Bills and Notes—Brian v. Spencer, 136. 


PRIVILEGE. 
1. The vendor has no privilege, unless his act of sale be recorded in the 
office for recording mortgages. Leflore v. Carson, 60. 


2. Where it is agreed between the proprietor and contractor for the building 
of a house, that in case of disagreement between them, the controversy 
is to be settled by arbitration, and they do submit their dispute to arbi- 
trators, who render their award before the proprietor has received notice 
from workmen and others claiming a privilege for the amounts due them, 
not to pay the contractor, those creditors cannot complain of the award, 
unless they can show, conclusively, that injustice has been done them. 
The creditors can only claim their privilege upon what is j jue to 
_ the contractor under the contract. McLaughlin v. 1. 

3. A shipment made under a contract, that the proceeds should be applied to 
reimburse advances made on it by the consignee, and to pay certain 
named creditors of the consignor, creates a right in favor of the consignee 
and those creditors on the proceeds, superior to that of an attaching 
creditor. Hopkins v. Pratt, 336. 

4. Although the freighter may have a privilege on the vessel for a _non-deliv- 
ery of the cargo, he has no privilege on the insurance money due under 
a policy covering the vessel. Slark v. Broom, 337 
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PRIVILEGE (Continued). 

5. Although the advancebe not simultaneous with the possession, the privilege 
attaches as soon as possession is required, in pursuance of the antece- 
dent promise, and is effective when adverse rights have not in the mean- 
time been acquired. Slidell, J. Campbell v. Penn, 371 

6. Judment cannot be recovered against the owners of a steamboat, on a note 
given by the clerk, although on its face it purports to have been given for 
stores furnished the boat. If the note is relied on to bind the owners, 


as a receipt for stores, it must be proved that the clerk who made the 
note was clerk at the time that they were received. 


Anderson v. Irwin, 494. 

7. A note, given by the chief clerk of a steamboat for stores, is such a settle- 
ment of the account, as interrupts the prescription under article 3499 of 
the code. Preston, J., dissenting. Ibid. 

8. Overseers have a privilege on the crop which they have made for their 
wages, whether in the hands of the original or third parties. 

Garcia v. Garcia, 525. 

9. The agent exceeded the amount which he was authorized to spend for the 
expense of aplantation. Held: That third persons furnishing necessary 
supplies, or incurring expenses for the crop, had a privilege on it for 
payment, notwithstanding there was an antichresis recorded on the pro- 
perty in the parish where it was situated. Ibid. 

10..The privilege for freight, conferred by article 3213 of the Civil Code, ex- 
tends only to goods of which the Captain has, or has had, possession. 
Granger v. Campbell, 611. 
11. A factor has a privilege upon the crop of the current year for all necessary 
supplies furnished to the plantation of his principal. C.C. 3184. Act 
« of March 23, 1843, p. 44. Carter v. Baker, 547. 
12. Thetendor’s privilege does not extend to personal property which has passed 
into the hands of a third purchaser, although such purchaser may have 
known of ebombarrecond circumstances of his immediate vendor. 
Hayes v. Crockett, 645. 
13. Privil dines steamboat, for cord wood furnished by contract, allowed, 
under the aét of the Legislature of the 15th March, 1842. 

s Payne v. The Independent Towboat Co., 671. 

PROHIBITION. 

* Where it does not appear by the petition for a writ of prohibition, that 
the sheriff was about to sell the property seized, before the final dispo- 
sition of the injunction suit, the object of which was to restrain him from 
executing the judgment, but merely that he was about to close up the 
house seized, the writ will not be granted. State v. Cassidy, 273. 


PUBLIC LANDS. 

1. It would introduce infinite public misehief, were the court to decide that 
the confirmations by the commissioners and Congress, made expressly to 
those who claim by derivative title did not operate to their own use. 

Heirs of Thomas v. Phillips, 546. 

2. If the adjudication by a commissioner in favor of the claimant, duly au- 
thorized by Congress to make such a decision, would be final, the court 
cannot perceive why a decision and confirmation by Congress itself should 

not be equally valid and final. Ibid. 
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PUBLIC LANDS (Continued). 


3. The husband of the plaintiff, having 155 80-100th acres in his front tract, 
paid into the hands of the receiver of public monies, $145 75, for a 
certificate of the entry of 119 acres of the Jands in his rear. Nicholas 
Haydel, under whom the defendant holds, owned a front tract, containing 
249 54-100th acres, and paid into the hands of the receiver of public 
‘monies, the price of 248 acres, for his entry of the back lands. The 
whole quantity. of land in the rear, subject to their entries, was 322 
48-100th acres. Of this quantity, a surveyor of the United States ~ 
alloted to Haydel 243 20-100th acres, and Dufresne 79 28-100th acres. 
His survey was approved, March, 1831, by the surveyor of public lands, 
and a patent was issued to Haydel for 243 20-100th acres of the land, in 
1845. The plaintiff claimed that the land should have been divided 
proportionably to the quantity in the front tracts, and brought suit to 
obtain that division. Her action was sustained. Held: The authority 
given, by the act of Congress, to the surveyor, to make an equitable 
division of the land between the claimants, is in affirmance of the act 
authorizing each [front proprietor] to purchase an equitable portion of 
the land, [in his rear], and neither adds anything to, nor takes anything 
from, the rights of the parties; he isa ministerial officer, bound to per- 
form this duty, not as he may choose, but equitably; and if he do not, 
the injured party may resort to a court of justice, or there would be a 
right without a remedy, in derogation of the first article of our Code 
of Practice. Widow Dufresne v. Haydel, 660. 

4. The act of Congress expressly entitles the plaintiff to an equitable di- 
vision of the back lands with the only proprietor whose claim came in 
conflict with hers. Ibid. 

5. In the sale of the public lands, the government and its purchasers must 
be governed by the same principles which apply to individual vendors 
and vendees. Ibid. 

6. When a patent issues, it irrevocably divests the government of title, in 
favor of the patentee; but if the land already belongs to an individual, 
either by sale or legal confirmation, the subsequent issue of a patent to 
another person, enures to the benefit of the true owner. Ibid. 


RATIFICATION. , 

1. Where a wife has obtained judgment against her husband for having sold 
slaves belonging to her, and having converted the proceeds of the sale to 
his own use, her property in the slaves must be considered as merged 
in the judgment. Succession of Samuel Martin, 45. 

2. In this case, defendant claimed a credit for a payment made to the sheriff 
in Mississippi, and endorsed upon the execution. By the Court: ‘It 
has been held by the Court of Errors and Appeals in the State of Mis- 
sissippi, and by the Supreme Court of the United States, in a case coming 
from that State, that lapse of time was sufficient ground for inferring the 
implied sanction of the plaintiff to the act of an officer who had collected 
uncurrent notes.” We will, therefore, amend the decree which has 
been rendered in this case, by allowing the aforesaid credit. 

Hill v. Snyder, 557. 
RECORDING TITLES. 


See Judicial Sales—Buchanan — ~ 454. 
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RECORDER OF MORTGAGES. 
See Morteace. 
REDHIBITION AND REDHIBITORY SUITS. 


1. Dirt eating is not a disease, but merely the cause of a disease. It is not, 
therefore, necessarily a redhibitory vice, which should annul the sale of 
a slave. Demoruelle v. Sugg et al, 42. 

2. A suit to rescind the sale of a slave, cannot be sustained where the plaintiff 
has been guilty of neglect in not promptly giving her the benefit of me- 
dicinal treatment. Hooper v. Owens, 206. 

3. Article 2497 of the Code, which excludes from the class of redhibitory 
vices those defects which are apparent, does not relate to such defects as 
are concealed by reason of the thing purchased being in a box, barrel or 
package. Richards v. Burke, 242. 

4. The plaintiff, in a redhibitory action, cannot recover the expense for the 
transportation of the slave from the place where bought, to where he 
died. Coulter v. Cresswell, 367. 

5. Redhibitory suit. Plaintiff was aware of the nature of the disease three 
weeks after the sale, but no physician was sent for until the day pre- 
ceding the death of the slave. Held: Plaintiff was not entitled to 
recover. Winfield v. Little, 536. 

6. In an action to recover the price of a slave, on the ground that he was 
unsound at the date of the sale, the plaintiff cannot recover where no 
post mortem examination was made, and the proof of the nature and 
duration of the disease rested exclusively upon the conjectural and 
conflicting opinion of physicians. Stackhouse v. Kendall, 670. 

REGISTRY. 
See Judicial Sale—Buchanan v. Morgan, 454. 
Seé Mortgages—Ford v. Tilden, 533. 
RES JUDICATA. 


1. An account of executors, duly homologated, is res judicata between the 
executors and legatees, but it is not so as to the legatees inter se. 
Milne Orphan Asylum v. Female Orphan Asylum, 19. 
2. A judgment, pending an appeal, will not sustain a plea of res judicata. 


Bacon v. Dahlgreen, 599. 
See New Orleans— Xiques v. Bujac, 498. 


SALE. 


1, A member of a commercial firm brought real property in his own name, 

for which he paid in a note of his firm. He afterwards sold the lot to a 

_ third person. The other members of the firm brought suit against the 

syndic of the purchaser to recover their virile shares, upon the ground 

that the act of sale showed the property was paid for by the firm, and 

belonged to the firm jointly, and that it could not be legally sold by one 

of the partners. Held: That the recital in the act of sale was not 
sufficient notice to the purchaser to invalidate the sale. 

Rivarde v. Rosseau, 3. 

2. The father held certain slaves under a deed of trust executed in Missis- 

sippi, binding him to hold them for the use and benefit of a son and 

daughter, and upon the majority or marriage of the children, to execute 
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SALE (Continued). 


3. 


oe 


a conveyance tothem. He removed to Louisiana, and by some means, 
parted with the possession of the slaves. They were subsequently. 
transferred several times ; suit was instituted by one of the children, and 
the heirs of the other, for the slaves, against the person who, at the 
time, had them in possession. The defendant and his warrantor, proved 
more than ten years’ possession in good faith, and undera just title. Held: 
The legal title to the slaves was vested in the father by the deed of trust. 
When brought by him to this State, they became subject to our laws, 
which recognize no such right of property as that claimed by the 
plaintiffs. Richard Terrell v. James J. Allen, 46. 
The plaintiff had sold a slave, having with her a young child. In the act 
of sale, no mention was made of the child. He instituted suit for the 
child. Held: That as the right to rescind the sale of the mother was 
not claimed in the suit, and that, as it appeared, the purchaser was 
aware of the existence of the child at the time of the sale, the plaintiff 
must be regarded as the owner of the child, and was entitled to its pos- 
session when it reached ten years of age, or upon the death of the 
mother, if she died before that time; and that, in the meantime, the 
purchaser must bear the burden of supporting the child. 
Terrebone v. Walsh, 61. 


. A sale cannot be annulled for the non-payment of a portion of the price, 


where the parties, from their transactions, have rendered it impossible to 
place each other in the same situation they were in before the sale was 
made. Leflore v. Carson, 65. 


- To constitute a valid delivery, the consent of the seller must be made to 


appear. ‘The mere taking possession of the thing sold by the purchaser, 
without the consent of the seller, does not amount to a delivery. 
Judson v. Lewis, Sheriff, 55. 


. The plaintiff brought suit against the sheriff for a trespass, in levying 


certain attachments against a third person, upon his property. The 
sheriff called the attaching creditors in warranty. The plaintiff had 
purchased the property of the debtor. Held: That, as the attachments 
were levied before the delivery of the property to the plaintiff, he had no 
right to obstruct, or embarrass, the process of the court against the 
debtor. Ibid 


. It is out of the usual course of business, and unlawful, for an insolvent 


merchant to sell his whole stock of goods on long credits, and without 
any security, to a purchaser who knew the state of his affairs. 
Beck & Co. v. Brady, 124. 


. The retrocession, by the surviving spouse, of property purchased during 


the community, will, if necessary on account of the debts of the com- 
munity, be valid. The failure of the heirs to show that there is property - 
to satisfy the debts, raises the presumption that the retrocession was not 
a voluntary act, but ez causa necessaria. Shields v. Lafon, 135. 


. The heirs of the deceased spouse cannot annul an act of retrocession, 


made by the survivor for the purpose of paying the debts of the com- 
munity, without tendering the price of the property, and the interest due 
on it, up to the day of the retrocession. Rid. 
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-10. The sale of a litigious right to an attorney not competent to purchase, is 
a nullity. But the sale does not annihilate the obligation of the debtor 
of that right; he is still bound to the vendor. It is the sale of the liti- 
gious right, and not the right itself, which the law avoids. 

Gas Light Co. v. Webb, 164. 
11. A person who makes and sells a machine in violation of the rights of the 
patentee, cannot maintain an action to recover the unpaid purchase 
money, Nor can the purchaser, who has been prevented by the 
patentee, from using the machine, recover from the vendor the purchase 
money, where from the circumstances he should have known that the 
} vendor had no right to sell. Bell v. Bouney, 170. 
12. A purchaser of land, who suffers it to be seized and sold as his own, who 
buys it in.and sells it again, cannot be relieved from paying the purchase 
money to his vendor, on the ground that there are encumbrances upon 
it. Oakey v. Drummond, 205. 
13. Where the plaintiff purchased potatoes, in barrels, and shipped them to 
Shreveport, and, on opening the barrels there, the potatoes were found 
to be in a rapidly decaying condition, it was held, that the plaintiff could 
rescind the sale without offering to return them, 
Richards v. Burke, 242. 
14. The plan, by which the vendor sells property, forms a part of the title 
conveyed by him, and he warrants whatever may fairly be inferred 
from it. Keay v. Canal and Banking Co., 259. 
15. The vendor of a judgment, who stipulates against any recourse or claim 
whatsoever against him, is not relieved from the implied warranty of ‘the 
existence of the debt at the time of the transfer, in the form in which it 
purpeuyea to exist, that is to say, in the form of a judgment. 
Corcoran v. Riddel, 268, 
16. Even in case of stipulation of no warranty, the seller, in case of eviction, 
is liable for a restitution of the price, unless the buyer was aware at the 
time of the sale of the danger of eviction, and purchased at his peril ; and 
this principle of the contrcat of sale, applies not only to the sale of cor- 
poral things, but also the sale of a debt. Ibid. 
17. Where the seller is in good faith, and the purchaser is evicted of the 
thing bought, the measure of damages against the former, is the restitu- 
tion of the prieé and the costs of the action under which he was evicted. 


Ibid. 
18. A suit for the recision of a sale, on the ground that the vendor promised 


to release existing mortgages before the payment of the first note, cannot 
be sustained where the vendor had made no offer to pay the first note, 
and where there is no evidence of what the mortgages are, of which he 
complains. - Hills v. Mooney, 290. 
19. B.. W. & Co., on the 3d of June, sold cotton to one S., through a 
broker ; but being fearful that the purchase money would not be paid, 
instead of giving an order for the cotton, in favor of the purchaser, on the 
proprietor of the press where it was on storage, they gave the order in 
favor of the broker. On the 5th of June, S., the purchaser, obtained 
from C. and R. an advance on the cotton, and on the 7th of June, & 
‘further advance from the same parties. On the 6th of June, S. ordered 











» SALE (Continued). 


20. 


21. 


22. 


23. 


24. 


26. 


27. 


28. 


the broker to transfer the cotton dn tatbnclb ef tho gran C.and R., 
which was done by making an entry: “From B., W. & Co. to C. R. 
& Co.” A part of the cotton had been Weighed; the balance had not 
passed the scales. S. absconded, and B., W. & Co. refused to deliver 
the cotton. It was held, that the cotton which had been weighed, was 
liable for the advances. That which had not been weighed, was not 
liable. For, although it was wholly delivered by B., W. ¢ Co. to the 
broker for the purpose of being delivered to their vendee, yet it was only 
partly delivered by the broker, to the latter. Campbell v. Penn, 371. 
The agreement amounts to the sale between the parties; the delivery 
completes it as to third persons. Ibid. 
The delivery of part of a divisible thing, is a delivery of that part alone, 
and not of the whole. The actual delivery of the whole, in block, com- 
pletes" the sale, even as to third persons, though the article is not 
counted, weighed or measured. Ibid. 
A debtor, in embarrsssed circumstances, cannot lawfully place his pro- 
perty out of the reach of his creditors, nor is he justified in distinguishing 
between them, and leaving the debts, arising from his endorsements, 
unsatisfied. And it makes no difference whether a sale, made to accom- 
plish such illegal purposes, was advantageous or not to the creditors. 
Articles C. C. 1964 and 19, cited and applied. 

Stewart v. Lapsley, 456. 
Ambiguous or obscure clauses in the contract of sale, are interpreted 
against the seller, ‘who is bound to explain himself clearly as to the 
extent of his obligations. Code, 2449. Gray v. Lowe, 465. 
Where, under two contracts, the purchaser bought two parcels of drafts, 
his right to one of the drafts being afterwards questioned, it was held, 
that his failure to establish by which of the contracts he obtained the 
draft, did not invalidate his title, where it was clear that he had obtained 
it under one or the other of the contracts. Ibid. 


. The sale of a draft, with a privilege reserved to redeem it within a 


certain time, is valid. Ibid. 
Where property is sold by a plan, the ideas which it conveys are as 
binding on the vendors, as the words in a deed of conveyance. 
Preston, J. Xiques v. Bujac, 498. 
It is an elementary principle, that there is no vente d reméré, unless the 
right to take back the property, on refunding the price, be stipulated in 
the act of sale, so as to form one of the reservations of it; and that if the 
stipulation is appended by a subsequent act to a sale originally pure and 
simple, it is either a re-sale, or a promise to sell. 

Pitts v. Lewis, 552. 
The equitable doctrine established in the case of Pepper v. Dunlap, 
5 Ann. 200, that when a purchaser, who has received possession from 
his vendor, buys, afterwards, an outstanding and superior title, and thus 
perfects and quiets the defective title, and the possession which he 
received from his vendor, the second purchase will enure to his vendor’s 
benefit, does not apply to a case in which the vendor never had, and 
gave no possession, and was aware of an outstanding title, and knew that 
he was selling what belonged to another. George v. Roach, 594. 
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29. If the vendor retain Possession of the thing sold, it is liable to seizure for 
his debts. McCandlish v. Kirkland, 614. 
30. The transferee is only possessed, as regards third persons, after notice 
has been given to the debtor of the transfer having taken place. C. C. 
art. 2613. And an execution may be properly levied by creditors, pre- 
vious to such notice. Burton v. Brewer, 620. 
31. A condition in the act of sale of a slave, that the purchaser shall emanci- 
pate him after a specified time, is valid, and enures to the benefit of the 
slave; the right of property is transferred to the purchaser, subject to 
the slave’s status. If, however, the right of emancipation should be 
defeated or terminate, from any cause independent of the acts of the 
purchaser, the slave remains his property. 
Carmelite v. Lacaze, 629. 
32. To constitute a sale per aversionem, there must be either a distinct or 
séparate object described, such as the manor of dale, an island, an 
_ enclosed field ; a sale is also considered as made per aversionem when it 
is for a total sum, and assigns to the land sold existing and visible boun- 
daries, such as rivers, highways, fences, pieces of stone, iron or wood, 
showing the starting point and direction of the dividing line with the 
adjoining tenements. These last sales are held to be per aversionem, on 
the presumption, that the parties to them have their attention fixed, 
rather upon the boundaries than upon the enumeration of quantity. 
Boyce v Cage, 672. 
33. When two pieces of ground have been sold by one and the same con- 
tract, with the expression of the measure of each, and there be found a 
Jess quantity in one and a larger quantity in the other, the deficiency of 
the one is supplied by the overplus of the other, as far as it goes. C. C. 
2475. Ibid, 674. 


See Warranty—Jenkins v. Parish of Caddo, 559. 


SALES JUDICIAL. 


1. The notice to be given to the creditor, of the seizure of property under ‘ 
. execution, is no part of the proceedings which a purchaser at sheriff's 
sale is bound to heed or examine. It is for the benefit of the debtor in 
execution exclusively, and may be waived by him without prejudicing 
the rights of a purchaser, or vitiating his title. 
MeDonogh v. Garland, 143. 

2. The object of notice to the debtor is, to apprise him what property the ( 
sheriff takes in execution, and of which he claims to take possession by 
virtue of the seizure. Ibid. 

3. A note which has been filed in a court of justice by a party litigant in a 
suit, cannot be seized under execution against a third party who has no 
apparent title to the property seized. Price v. Emerson, 237. 

' 4. By the terms ofa judicial sale, purchasers were, in substance, required to 
take the property subject to so much of the antichresis as might be due, 
and such of the recorded mortgages as, upon investigation, should turn 
out to be bond fide. Held: Under such description of the interest, its 
value was altogether undefined. It is the right of the debtor, under the 
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law, that his property should be sold at a certain price. Here the price 
was uncertain—it was not sold for so much over the amount of mort- 
gages stated in the certificates, but a bid for so much money, subject to 
such amounts as might be bond fide and really due under them. The 
sale was, therefore, defective. Pickersgill v. Brown, 297. 

5. In judicial sales, there must be a definite description of the thing sold. 
The law will not countenance their being made lotteries, at the bidding, 
and sources of confusion and strife afterwards. Ibid. 

6. Where a creditor causes a sale of an indefinite and uncertain interest in 
property; becomes the purchaser, under a title defective on its face ; 
takes no possession of the thing purchased, and no ratification of the 
proceedings is shown to have been made by the defendant in execution 
—in an action by the purchaser, restraining a mortgagee from the en- 
joyment of his apparent rights in the property, and calling upon him to 
account, it is competent for the mortgagee to set up the defects in the 
judicial sale under which the purchaser claims. Ibid. 

7. The sheriff, on a mortgage debt against A, seized under execution the 
mortgage property which was in the possession of B, to which B claimed 
title, and for which a suit was then pending between A and B. Held: 
That the purchaser at the sheriff’s sale acquired, not the property, but 
the rights of A to it. The plaintiff should have proceeded against it by 
hypothecary action, and could only have had it sold after the demand and 
other proceedings necessary to render property, in the possession of, 
and claimed by a third person, liable for a mortgage given by another. 
Preston, J. Leverich v. Toby, 445. 

8. J sold lots te W, who recorded his deed.. W resold to J, who did not 
record his deed. J, several years afterwards, sold the lots to H, who 
sold them to T’, who sold them to plaintiff, who paid taxes upon them, 
and assumed in every respect, the responsibilities of possession and 
ownership. The titles of H, of T, and of plaintiff, were duly recorded. 
The defendant seized the lots to satisfy a judgment obtained against W, 
after the plaintiff had acquired title. Plaintiff enjoined the sale. Held: 
The failure of J to record the reconveyance to him, was cured by the 
subsequent conveyances and possession under them ; and the plaintiff’s 
title was valid against the creditor of the original owner, W. 

Buchanan ¥. Morgan et al., 454. 

9. Defeadants purchased property at a sale made to effect a partition, and 
alleging that there were informalities in the action of partition under 
which the sale was made, refused to pay the price, and claimed its 
recision. The parties interested in the partition, offered to waive the 
informalities, and, within a reasonable time to be allowed by the court, 
to ratify the sale. Held: The parties in interest could alone object, and 
it was competent for them to waive the informalities. Held, also: That 
under the authority vested in the court, by article 2042 of the code, 
leave can be granted to them to waive the errors and ratify the sale 
within a reasonable time Chalon v. Walker, 477. 

10. In this case the plaintiff claimed, under a sheriff's adjudication of the 
property, by virtue of an order of seizure and sale via erecutiva ; the 
defendants, under a tax collector’s sale for taxes. Held: That the tax 
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sale was null, because the property was not sold for the amount of the 
special mortgages existing upon it. Copley v. Hasson, 593. 
11. That the hypothecary action was not necessary, because the defendants 
were not, at the time of the seizure, in the actual or even civil possession 


_of the property, under the tax sale. Ibid. 
12. That, as between mortgagor and mortgagee, the property was clearly 
mortgaged by the proces verbal of sale. Ibid. 


13. A person who buys a lease at a judicial sale, is not entitled to recover 
rent accruing after the sale, out of the funds produced by the sale. 
Gauche v. Trautman, 610. 
14. A party who procures a sale, will not be permitted to complain of any 
ambiguity in its terms. Ibid. 
15. Defendant pointed out to the sheriff, for seizure under two executions, 
property which, he stated at the time, was far more than sufficient to 
satisfy them. The sheriff seized it under those executions, and under 
that of plaintiff at the same time. Held: We are not prepared to say, 
that, under the circumstances, the defendant was entitled to notice of 
seizure. Thompson v. Barrow, 669. 


SERVITUDE. 


1. The fall of lands fronting on the water courses in Louisiana, is from the 
river to the swamps behind ; the natural drain is, therefore, from the 
front to the rear, and the right to drain them to the rear by means of 
ditches, cannot be doubted ; but that right should be exercised, so as to 
cause no injury to others without necessity. The owner of front lands 
cannot, therefore, by artificial drainage, accumulate the water in the rear 
of his field in a much larger volume, than if suffered to flow naturally, 
and thereby impose a more burdensome servitude on the lands of the 
proprietor below. Becknell v. Weindhal, 291. 

2. The servitude of way never extends beyond the breadths of the street 
adjoining the property entitled to it. Rost, J. Xiques v. Bujac, 498. 

3. Where a person owned adjoining lots, and made doors and windows in the 
wall which divided them, a purchaser of one of the lots, at the succession 
sale, cannot claim the door and window openings as a right of servitude. 
The purchaser acquired the wall, in common, and the previous destina- 
tion pere de famille, resulting from the openings, was abrogated by the 
sale. Fisk v. Haber, 652. 

4. The servitude of passage claimed, is not a continuous servitude, and 
could, under no circumstances, result from the destination of the pere 
de famille. Ibid. 


SEQUESTRATION. 


1. Where the debtor is present and subject to the jurisdiction of the court, 
his creditor cannot, simultaneously with an action for the recovery of his 
debt, have a general sequestration of his property, nor restrain him by 
injunction in the exercise of the rights of ownership. 

The United States v. Smith, 185. 

2. “When one sues for the possession of real property, in order to obtain a 
writ of sequestration, he must allege that he has been evicted, through 
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violence, or that he has reason to apprehend that the defendant will make 
use of his posession to dilapidate or to waste the fruits of the property. 
C. P. 275. Copley v. Bonner, 578. 
3. The proceeding by sequestration is a harsh remedy, and when sued out 
without sufficient cause, the party whose property is taken should have 
adequate redress. Boardman v. Glenn, 58°. 
SHERIFF. 


1. The sheriff charged two dollars per diem for taking care of real property. 
The district judge reduced the amount to one dollar per diem. The 
sheriff appealed. The law provides no compensation to the sheriff for 
taking care of real property. Held: The amount allowed was warranted 
by the evidence. Townsend v. Palms, 217. 

. By the Court: It seems to us that, under the constitutional provision, 
{art. 71] we are not authorized to reverse the judgment of the district 
court unless we should find it to be contrary to evidence, as in any ordi- 
nary action. , Ibid. 

3. When the sheriff finds the judgment too vague and uncertain to enable 
him to execute a writ of possession, he cannot have recourse to the 
examination of witnesses. As was held in the case of Williams v. 
Kelso,7 L. R. 408, that would be a new trial of the case before the 
sheriff. Copley v. Bonner, 578. 

. The sheriff is the proper officer to mke a seizure, at the suit of a third 
party, of money which he has received under execution. The coroner 
is not competent to make the seizure in such a case. 

Purvis v. Breed, 636. 

5. A judgment creditor required the sheriff to execute a fi. fa. on certain 
property, and gave an indemnity bond in favor of the sheriff, in which 
they and their sureties bound themselves to save him harmless, defend 
all suits that might be brought against him, and pay all damages and judg- 
ments that the sheriff might be made liable for in consequence of the 
seizure and detention of the goods taken in execution. A person who 
claimed the property, sued the judgment creditors and sheriff for dam- 
ages on account of the seizure. The judgment creditors employed 
counsel to defend the suit. Held: The sheriff had a right to select his 
own counsel, and under the bond, the judgment creditors and the securi- 
ties on the bond were liable for the payment of the fee. 

Stewart v. Lapsley, 641. 

6. The plaintiff obtained an attachment against the defendant, but the sheriff 
did not take actual possession of the property under the writ, and no act 
of possession by him or his successors is shown, for five years after its 
return. About five years after that time, the attaching creditor had a 
curator ad hoc appointed to defendant, obtained judgment, and seized the 
lots under an execution. In the meantime, and within two y ears from 
the date of the attachment, defendant sold the property, and it passed 
into the hands of purchasers who were ignorant of the attachment. 
Held: The law required that the sheriff should have seized and detained 
the property ; that he and his successors should have taken charge and 
kept possession of it ; and for the failure of Goodrich, the attaching credi- 
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tor, to have seen this done, and to have prosecuted his suit with dili- 
gence, innocent purchasers of the property should not suffer. 
Goodrich v. Pattingill, 664. 
7. Sheriffs must seize actually, and not fictitiously, where the law requires; 
° and third persons must not suffer by their neglect to do so. Ibid. 


SHIPPING. 

1. The bark Tennessee, on her arrival in New Orleans from Marseilles, 
delivered a number of casks of wine which had been damaged by grease 
and water. She had previously carried a cargo of lard to Marseilles, and 
after discharging, was scraped and limed. On her voyage to New 
Orleans, she encountered stormy weather, which caused her to leak. 
Held: That the vessel was liable for the damage caused by the lard, but 
not for that caused by the water. Tennesse v. Tardos, 28. 

2. In case of shipwreck, where the cargo is in condition to re-ship, and where 
the means of transportation can be procured within a reasonable time, the 
master has no legal right to sell; it is his duty to forward the cargo to its 
port of destination. Rugely v. Sun Mutual Insurance Co., 279. 

3. Where there is a legal justification for the master to sell the cargo, yet it 
is his dnty to give such notice as will warn the public of the time and 
manner of the sale. Ibid. 

4. In ordinary cases, a captain signing a bill of lading, is considered as signing 
as the agent of the owners of the vessel, and being an act done within the 
scope of his authority as master, his contract is binding upon the owners. 
The contract, under the bill of lading is, to transport the goods safely to 
the place of destination, and there deliver them to the consignees or their 
order. This duty must be performed, unless its performance be pre- 

‘ vented by the happening of the excepted perils. If, under the pressure 
of extreme necessity, a sale of the cargo becomes necessary, still, the pro- 
ceeds of sale, after deducting the contributive share for general average 
and other lawful charges, must be accounted for, to the owners of the 
goods, by the captain and owners of the vessel. Slarkv. Broom, 337. 

5. A bill of lading, by legal implication, announces the liability of the owner of 
the ship, and this liability cannot be excluded by an extrinsic fact, not 
communicated to the shipper. Where, therefore, the shipper received 
bills of lading in the usual form, in the absence of evidence to the con-. 
trary, he may justly be considered as looking to the usual responsibility, 
to wit, that of the captain, the ship and the ship-owner. Ibid. 

6. By the Court: **We think it clearly results, that it (the charter party) was 

a contract to carry, fora stipulated reward, all such goods up to the 
extent of the ship’s capacity, as the charterer should furnish, and such 
passengers, up to a certain number, as he could furnish; but that the 
possession, command and navigation of the ship, remained in the owners, 
through the masters and mariners appointed and paid by them; and that 
the responsibility for the safe delivery of the cargo, saving such losses as 
might arise from excepted perils, rested upon the master and the own- 
ers.” Ibid. 

7.. Where, therefore, the vessel was stranded, and the master sold the cargo, 
and appropriated a part of the proceeds for the maintenance of the passen- 
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gers, and for their transportation, under what he regarded the authority 
of the passenger’s act of 12 and 13 Victoria, it was held, that the ship- 
owner was liable to the freighter. Ibid. 

8. A vessel had made a safe voyage from Turk’s Island to New Orleans. 
Heid: That it was not necessary for the plaintiff to show, affirmatively, 
that she was seaworthy, and provided with men and provisions, and every 
other requisite for such a voyage. Stackpole v. Wickham, 678. 


See Insurance—McDowell v. Sun Mutual Insurance Co., 684. 
See Damages— Pearl River Navigation Co. v. Douglass, 631. 


SLAVES AND SLAVERY. 


1. The temporary residence of a slave, even with the consent of the master, 
in a foreign country, goes not entitle the slave to freedom after his volun- 
tary return with the master to a State where slavery exists. 

. Liza, c. w. v. Puissant, 80. 

2. Although the master of a slave may have lost his right of dominion over 
him, by receiving from him a sum of money for his emancipation, and by 
permitting him to enjoy his liberty for more than ten years; the act of 
emancipation, passed according to the forms of law, can alone give the 
slave the status of a free man, which he must have before he can prose- 
cute in a court of justice, any claim, except his claim for freedom. 

Baker, f. m. c.v. Tabor, 556. 

3. He may appear in court to claim his freedom before emancipation. 

Tid. 

4. The master may claim, in his own name, the benefit of any contract, and 

the damages resulting from the breach of any contract entered into by the 


slave, not emancipated according to the forms of law. Ibid. 
5. The right of the master to claim the services of his slaves may cease, but 
his duty to protect them, terminates only with their life. Ibid. 


See Damages— Williamson v. Norton, 393. 


See Sale—Carmelite v. Lacaze, 629. 


STATUTES. 


1. Previous to the act of March 10th, 1852, our laws expressly prohibited 
every person from practising the profession of a physician or apothecary, 
or that of midwifery, without a special license granted by the medical 
board, or a diploma from the University of Louisiana, and imposed a fine 
upon all persons so offending, for the benefit of the Charity Hospital. 

Quarles y. Evans, 543. 

2. The act of March 10th, 1852, authorized any person with a diploma from 
a chartered medical college in the United States, to practice medicine 
without license, and to charge, demand, and receive fees for visits, d¢c.: 
and repealed the prohibiting and penal Jaws not consistent therewith. 

Ibid. 

3. The Tepeal of a penal statute prevents a penalty or fine from being 
enforced, but does not render a contract made in defiance of law valid, 
nor does it give any right of recovery on such a contract, Ibid, 
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4. The unrepealed provisio of sec. 4th of the act of the 16th March, 1816, 
only relieves the person coming within it, from the fine or penalty declared 
in the act. Thid. 

See Parish of Claiborne— Wafer v. Wafer, 541. 
See Criminal Law—City of New Orleans v. Miller, 651. 
See Criminal Law—State v. Cassidy, 273. 


SUBSTITUTIONS AND FIDEI COMMISSA. 


1. There is neither a substitution, nor fidei commissum, in a will to the fol- 
lowing effect: ‘*In consequence of the affection I bear to my grand 
niece, A, a child whom I have brought up, and who has always taken 
care of me, I give and bequeath the whole of my property, after my 
debts are paid, willing that, at my decease, my executor shall put the 
said legatee in possession of my land and slages ; that the whole shall be 
administered and preserved in kind by my executor, for the best interests 
of the said legatee, until she shall have attained the age of majority, or 
have married.” The evidence showing, that the legatee was of age 
when the testatrix died. Major v. Esnault, 51. 

2. The trust, created by the testator, was not uncoupled with an interest; 
the trustees and their descendants, all had a direct interest in the bequest. 
The effect of such a bequest is not merely to create a perpetuity ; it 
contains an indefinite series of prohibited substitutions. Rost, J. 

Succession of Franklin, 395. 

3. The bequest, by Franklin, to his brothers and their heirs, forever, in 
trust, of certain property, the revenues to be employed in establishing 
and maintaining an academy, in Tennessee, to be superintended by the 
magistrates of Sumner county, and their successors in office, &c., &c., 
establishes a tenure of property unknown to the laws of Louisiana, highly 
inconsistent with their spirit, creating an entail, and substantially involving, 
in avery aggravated form, a prohibited fidei commissum and substitution. 
Slidell, J. hid. 

4. A trust, as attempted to be created by this will, is a right in equity, to the 
beneficial enjoyment of lands and slaves, of which the legal title is in 
another person. I am not aware of any trust created in Louisiana, which 
has been recognized as a legal tenure adversely to third persons having 
an interest. Eustis, C.J. Tid. 

5. The framers of our code never contemplated to abolish naked trusts, 
uncoupled with an interest, which were to be executed immediately 
Eustis, C. J. Ibid. 

6. A man has no more power to create new, or prohibited modes, of convey- 
ing property by will, than he has by sale, or by donation inter vivos. 
Between parties, they may hold their property, by any tenure or terms 
they please; but, as to the establishment of titles affecting the property 
itself, there is no power in man, out of the law; nor has society any 
interest in attempting to carry into effect the conceits of the dead, to the 
disturbance of the rales of public order and policy which regulate the 
living. Evustis, C. J. Ibid. 

7. The term, substitution, embraces the ownership, and not the administra- 
tion of property. It implies, that one should hold the property for 
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SUBSTITUTIONS AND FIDEI COMMISSA (Continued). 


another, during ‘life, and transmit it to him at his death. It is very simi- 
lar, in its effects, to the entail of the English law. To constitute a sub- 
stitution, the donee must be chafged to preserve the property until his 
death, and then return it to the substituted heir or legatee. Franklin 
‘did not give the third of his property to his brothers, under a charge to 
preserve and return it to their heirs. His brothers, and their heirs, 
were merely appointed to take charge of, and administer it, for the semi- 
nary of learning, in Tennessee. Pres/on, J., dissenting. Ibid. 
8. A fidei commissum, is created, where property is given to one, for another, 
to vest in the latter, immediately, at a given period, or upon a condition. 
The will does not contain a fidei commissum, because the property was 
not given by Franklin to his brothers, for the literary institution, 
but was given to the institution itself; and, the title remained in the 
succession of Franklin, until the seminary was incorporated. Preston, 
J., dissenting. Ibid. 
9. Article 1507 of the Civil Code, when adopted in the code of 1808, was 
not intended to introduce new principles of law into Louisiana, but 
merely to recognize the existing law; and no other than substitutions, 
and fidei commissa, previously unlawful, were prohibited by it. Preston, 
J., dissenting. Ibid. 
10. Substitutions, which changed the order of descents, and fostered pride 
and laziness, and, abstracted property from commerce; and, fidei eom- 
missa, by which one held property for another, who was incapable of 
receiving, or for an unlawful purpose, which were prohibited by the law 
of Spain, in force in 1808, were the substitutions, and fidei commissa, 
which the jurisconsults, who framed the code, declared are, and remain, 
prohibited. Preston, J., dissenting. Ibid. 


SUBROGATION, 


1. Where the endorser pays a judgment, which has been rendered both 
against himself and the drawer, he is subrogated by law to the rights of 
the judgment creditor. C. C. 2157. Succession of Dorsey, 34. 

2. It is not necessary for the assignee of a claim to affix her signature to the 
act of assignment and subrogation ; the institution of a suit upon the act 
is a sufficient acceptance of it. Brusle v. Thomas, 349. 


SUCCESSION. 


1. The interest of the mother in the estate of her deceased child must be 
governed by articles 899, 900 of the Civil Code which treat of inheri- 
tance, and not by article 1481, which treats of donations. That inter- 
est, therefore, is one-fourth and not one-third of the child’s estate. 

Grover v. Clarke, 179. 

2. A part of the heirs cannot claim to be put in possession of the entire 
estate, to the exclusion of the other heirs, on the ground that the latter 
were indebted to the deceased at the time of his death, in an amount 
exceeding their share in the succession. Turner v. Turner, 216. 

3. Creditors of a succession ought not to be delayed, after the brief interval 
prescribed by the law for the payment of their claim, on the ground that 
the interest of legatees would be benefited by doing so. On the applica- 
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SUCCESSION (Continued). 


tion of a creditor who is unnecessarily delayed, the court will order a 
sale of property to pay the debt. 
Union Bank v. The Executors of McDonogh, 231. 

4. By the Court: As the estate is admitted on all hands to be enormously 
rich, there seems no objection to providing for the payment of this par- 
ticular creditor, without directing the usual formality of a tableau of dis- 
tribution. lid. 

5. Until the universal legatee makes himself a party to the suit, the act of 
the executor in defending it, is binding upon the former. 

Coulter v. Cresswell, 367. 

6. Special legacies are not to be paid out of the portion of the forced heirs; 
and, where a sum is given by the husband to the wife, in lieu of her 
interest in his succession, it is a charge upon his general estate. Pres- 
ton, J., dissenting. Succession of Franklin, 395. 

7. An error in an inventory of the effects of a succession, may be corrected. 

Succession of Pipkin, 617- 
SUPREME COURT. 

1. There are some things, that pass before the eye of a district jndge, which 
cannot be preserved in evidence, and I will not disregard entirely the 
impressions arising from them when, in his written opinion, they are 
declared. In the Matter of Celina, Cyrot Gentes, Opponent, 162. 
Per Slidell, J. Eustis, C. J., concurring. 

2. I cannot consider the appearance (conduct and manner) of Gentes, in the 
district court, as it is not presented in the form of testimony. Ibid. 
Per Preston, J. Rost, J., concurring. 

3. The Supreme Court will not grant a mandamus, where it does not appear 
that the subject matter, with respect to the amount involved, falis within 
its jurisdiction. . 

State v. District Judge of the Parish of Jefferson, 184. 

4. Where the interest of the applicant appeared to be less than three hundred 
dollars, the Supreme Court refused to entertain an application for a 
mandamus. 

State v. The Judge of the Fifth District Court of New Orleans, 289. 

5. The petition charged that the plaintiff sold and delivered property to the 
defendant for cash, and that defendant removed, disposed of, or concealed, 
or covered the same in such a manner, that plaintiff could not render 
said property liable for the price. It prayed, also, for his arrest and 
punishment. The jury gave judgment for the sum claimed, but dis- 
missed the charge of fraud. By the Court: This is a civil remedy, of 
such a highly penal character that we should never feel authorized to 
convict the debtor of the fraud, and punish him with imprisonment, 
which might extend to three years, without the verdict of a jury. And, 
although we may remand the cause for a new trial, if any errors of law 
had occurred in the progress of the trial, we are unable to do so for differ- 
ing with the jury as to the effect of the evidence alone. 


Thompson v. Chapman, 257. 
6. The Supreme Court will, if possible, avoid coming in conflict with the 


district courts, by writs immediately directed to them to perform their 
duties. Statev. Roger, 382. 
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SUPREME COURT (Continued). 

7. In this case the defendants’ officers had neglected the defence; the trial 
was ex parte; the right of the plaintiff to recover doubtful. The cause 
was therefore remanded. Hassard v. Municipality No. 2, 495. 

8. This court cannot, upon an appeal, reéxamine the decision of a district 
judge upon a’question of fact, such as whether due diligence has been 
used to procure the attendance of a witness. State v. White, 531. 

9. The Supreme Court seldom interferes with verdicts on questions of fact. 

Gandy v. Taintor, 540. 
10. When a cortinuance is refused by a district judge, the Supreme Court 
will not disturb the judgment rendered, even when the correctness of 
the particular ground on which the judge a quo placed his refusal, is 
doubtful, provided the court be satisfied that there was another valid 
ground for the refusal of the continuance, presented by the party opposing 
it. Vaiden v. Abney, 575. 
11. Plaintiff has the right to offer evidence to rebut the plea of prescription, 
and when the plea is filed in the Supreme Court, the cause will be 
remanded for a new trial. Suydam v. Kinney, 621. 


SURETY. 


1. The plaintiffs were the sureties of an executor in the State of Arkansas. 
They took steps there to be relieved from their suretyship, upon which 
the executor placed in their hands, as an indemnity, several of the slaves 
belonging to the succession. He afterwards fraudulently obtained pos- 
session of the slaves, and sold them fraudulently to the defendant. 
Held: 1st. That the sureties had such a right in the property, as to 
maintain an action, against mere spoliators. 2d. That they, also, had 
the right to maintain an action, as against the defendants, upon a forfeited 


bond for the delivery of property sequestered, although there had been ; 


administrators appointed for the succession, both in Arkansas and 
Louisiana. Johnson v. Imboden, 110. 

2. Garland was arrested. He was released on giving bail bond, with Beach 
as his security, conditioned that he should not depart from the State for 
the term of three months, without leave from the court. Garland left 
the State without the leave of the court and within the term, but re- 
turned shortly after its expiration. The question was, whether thesurety 
was bound. Fonda v. Beach, 213. 

3. Preston, J., held, that the surety was discharged, on the ground that the 
bond was not intended to prevent a temporary absence, but a permanent 
departure by the debtor, without making a surrender of his property. 

Ibid. ~ 

Slidell, J., concurred in the decree of Preston, J. a 

4. Eustis, C. J., with whom Rost, J., concurred, held, the surety was bound, 
the condition of the bond being broken. Ibid. 

5. A surety on such a bond, after its condition has been broken, and after 
judgment has been rendered against the principal, cannot be allowed to 
falsify the affidavit under which the proceedings were instituted. Ibid. 

6. The neglect of one officer of the State to do his duty, does not excuse 
the defalcation of another or discharge his securities. 

Duncan v. State of Louisiana, 377. 
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A suit against the sureties upon an administrator’s bond will be dismissed 
unless there be a judgment against the administrator, or he be made a 
party defendant. Phelps v. Sawyer, 551. 


8. This suit was brought against the sureties upon an appeal bond. Per 


Curiam: The appeak was dismissed because there+was no legal order of 
appeal which, in legal imtendment, is equivalent to no order at all; and 
without such an order, the clerk had no authority to take the bond. The 
maxim, that in whatever manner a man binds himself, he shall remain 
bound, is not applicable to a case of this kind. Sears v. Bearsh, 539. 


9. The liability of sureties upon judicial bonds, is fixed by the law which 


10. 


/ 


11. 


12. 


authorizes the taking of the bonds. Ibid. 
Plaintiff was one of the two sureties upon a note made in Georgia, and 
placed in thé hands of a trustee. He afterwards paid the note and 
brought this suit against his co-surety and the maker of the note. Held: 
That, the plaintiff having paid, without being sued, and without inform- 
ing the principal debtor, no equity exists in his favor; and the case must 
be determined as if the trustee himself was seeking to enforce the trust 
against the defendants. C,C. 3025. Gates v. Renfroe, 569. 
A surety upon a delivery bond taken under the statute of 1842, may avail 
himself of the defect, that there was no seal of the court upon the 
execution in the hands of the sheriff at the time the bond was taken. 
King v. Baker, 570. 
A surety upon such a bond may avail himself of all the means of defence 
of his principal, which do not result from the condition or personal 
incapacity of the principal. Ibid. 


13.@A surety cannot be bound, as a general rule, under more onerous conditions 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


than his principal. Ibid. 
The rule that, in whatever manner a party chooses to bind himself, he shall 
be held to be bound, does not apply to judicial bonds. In such cases a 
sheriff has no power to take any other bond than that which he is author- 
ized by law to take. Ibid. 
The bond of a sheriff and State tax collector is not a bond for a sum of 
money, but a bond for the performance of official duties, and if the duties 
are not performed, each of the sureties is bound to the full amount for 
which they have obligated themselves. Copley v. Dinkgrave, 595. 
The 6th section of the Act of 1847, providing that in no case securities 
shall be liable for each other, or beyond the amount for which each one 
may obligate himself in the bond, is very far from saying that they shall 
not, in every case, be bound for that amount. ; Ibid. 
If the obligation of each surety is to be ascertained without regard to that 
of the others, they stand, so far as the State is concerned, as if only one 
of them had signed the bond, and in that case the party signing would be 


liable to the full amount of his obligation. Ibid. 
The sureties upon the bond of a collector of taxes,cannot avail themselves of 
any fraud committed by him. Ibid. 


There is nothing in the act of 1847 suspending the operation of the penalty 
which it imposes on collectors of State taxes, who fail to account. Ibid. 


The 63d section of the Act to provide a revenue for the support 
of the Government of the State, ordains, thet if any tax collector shall 
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21. 


23. 


24. 


25. 


26. 


neglect or fail to pay into the treasury the amount due by him, and to 
obtain the treasurer’s receipt therefor, he shall forfeit the commission 
allowed to him by law. Ibid. 
An agreement to give time to the principal, which will discharge the 
sureties, under'the laws of Mississippi, must’be a positive and binding 
agreement, with the principal, for a definite time, based upon a valuable 
consideration, sufficient to tie up and restrain the creditor during the 
time for which the indulgence is given; and the consideration must be 
such that it can be enforced in a court of justice. 
Bacon v. Dalgrean, 599. 


. Where the principal debtor is discharged the surety is also discharged. 


Preston, J. Ibid. 

A surety on a note, when sued in Louisiana, caunot-defeat the action by 
showing that the principal debtor had sustained a plea of the statute of 
limitations, to an action brought on the same note in Mississippi. Ibid. 

A surety, in exercising his right to point out for discussion, the property of 
the principal debtor, is not restricted to the property within the juris- 
diction of the court that rendered the judgment. He may point out 
any property having the requisite conditions, within the limit of the State. 

Hill v. Miller 621. 

A creditor ought not to be subjected to a troublesome, difficult, and pro- 
tracted discussion of the property of the principal. The law supposes, 
that the property designated is in a condition to be made available to the 
creditor for the paymént of his debt. Ibid. 

A surety who requires the creditor to discuss property, must describe it so 
particularly as to enable the creditor fully to understand its situation, 
extent, title, and condition. Ibid. 


. The plea of discussion can be made but once. Ibid. 
28. 


The plaintiff leased his steamboat by public act, in which, as additional 
security for the performance of the stipulations of the lessees, the parties 
annexed and made a part of the act, a bond, signed by the lessees, with 
B. and M. as securities. The condition of the bond bound the obligors 
to some, but not to all of the obligations of the lessees, resulting from 
the lease. The owner of the boat sought to bind the securities on the 
bond for a non-compliance with the stipulations of the lease, some of 
which formed no part of the obligations resulting from the bond. Held: 
It is true that the lease and the bond were executed at the same time; 
but, as the same parties did not sign both, they cannot be viewed as one 
contract in relation to the sureties, who only signed the bond. The 
declaration of the lessees, in the contract of lease, cannot prejudice their 
sureties, who can only be held bound as they agreed to bind themselves. 

Harrington v. Nichols, 676. 


See Taxes and Tax Collector—State v. Hayes, 118. 


SURVEYOR. 


1. A surveyor ordered to trace a line under a former survey, is bound to 


, 


follow it, without regard to title papers, or the variations of the compass. 


P F rederick v. Brulard, 655. 
7 
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TAXES AND TAX COLLECTOR. 


1. Where a tax collector had obtained the assessment roll from the recorder 
of mortgages, for one year, without having settled for the preceding year, 
his sureties are not released from their liability on account of the neglect 
of the recorder of mortgages. State v.. Hayes, 118. 
2. The sureties of a tax collector are bound for the penalty of two per cent 
per month, imposed upon defaulting tax collectors. Ibid. 
3. The exigencies of government require that the process for the collection 
of taxes, should be summary. They are to be regarded not as a debt, to 
be enforced against the debtor who contracted it, by judicial proceedings 
but a contribution required from the citizen for the support of govern- 
* ment, and for the protection and benefit of all. 
Union Tow Boat Company v. Bordelon, 192. 
4. The bond of a sheriff and State tax collector is not a bond for a sum of 
money, but a bond for the performance of official duties, and if the duties 
are not performed, each of the sureties is bound to the full amount for 
which they have obligated themselves. Copley v. Dinkgrave, 595. 
5. The 6th section of the Act of 1847, providing that in no case securities 
shall be liable for each other, or beyond the amount for which each one 
may have obligated himself in the bond, is very far from saying that they 
shall not, in every case, be bound for that amount. If the obligation of 
each surety is to be ascertained without regard to that of the others, 
they stand, so far as the State is concerned, as if only one of them had 
signed the bond, and in that case the party signing would be liable to the 
full amount of his obligation. Ibid. 
6. When there is no separate book kept by the recorder of mortgages to 
record sheriff’s bonds, recording the bond in the book of mortgages 
will be sufficient notice, under the Act of 1847. Ibid. 
» 7 The 46th section of the Act to provide for the support of the government 
of the State, provides, that the bond of the collector of taxes shall ope- 
rate as a legal mortgage on the lands and slaves of the collector. This act 
attaches the mortgage to the bond itself, and as it is silent as to the man- 
ner of recording that mortgage, the usual mode of inscription, in the book 





of mortgages, will be sufficient. Ibid. 
8. The sureties upon the bond of a collector of taxes, cannot avail themselves 
of any fraud committed by him. Ibid. 


9. There is nothing in the Act of 1847 suspending the operation of the pen- 
alty which it imposes on collectors of State taxes, who fail to account. 
Thid. 
10. The 63d section of the Act to provide a revenue for the support of the 
government of the State, ordains, that if any tax collector shall neglect 
or fail to pay into the treasury the amount due by him, and to obtain the 
treasurer’s receipt therefor, he shall forfeit the commission allowed to 
him by law. Ibid. 
TRUST ESTATES. 


1. The testator, a citizen of Tennessee, conveyed immovable property, situa- 
ted in Louisiana to his brothers, forever, in trust; the revenues to be 
employed in establishing and maintaining an academy in Tennessee, 28 
particularly set forth in the will. He directed also that, after the death 
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TRUST ESTATES (Continued). 


of his brothers, (the trustees,) the trusts should be continued, and pass 
over forever in the heirs of his said brothers, to pass the estate ; and that 
the magistrates of the county court of the county of Sumner and State 
of Tennessee, and their successors in office, should be thereafter the per- 
petual superintendents of the aforesaid seminary. Held: The testator’s 
intention, in this case, was to create a perpetuity, and, as to Louisiana, a 
new tenure of property ; that intention is a legal impossibility, and the 
disposition falls. Succession of Franklin, 395. 

2. It is impossible to recognize trust estates in Louisiana, without letting in 
all the laws which regulate that peculiar tenure of property ; and the 
Constitutional inhibition to the Legislature to adopt any system of for- 
eign laws, by general reference, would be rendered nugatory, if courts of 
justice assumed the power to introduce those systems by piecemeal, in 
thisinsidious manner. Rost, J. — Ibid. 

3. Under the hypothesis that the words, “ in trust,” in this case, should be 
reputed not written, the title must have vested in the original trustees in 
full ownership, and, if it did, the charge to preserve and return the pro- 
perty to other persons after them, would be such a substitution as would 
avoid the entire disposition. Rost, J. Ibid. 

4. A trust, as attempted to be created by the will of Franklin, is a right in 
equity, to the beneficial enjoyment of lands and slaves, of which the legal 
title is in another person. I am not aware of any trust estate created in 
Louisiana, which has been recognized as a legal tenure adversely to third 
persons having an interest. Eustis, C. J. Ibid. 

5. The framers of our code never contemplated to abolish naked trusts, un- 
coupled with an interest, which were to be executed immediately. Eus- 
tis, C. J. y Thid. 

6. Trusts are unknown to our laws, and the only cases in which they have ever 
been enforced by our courts, are those of marriage settlements, which, 
so far as they create no new tenure of property, have been, by comity, 
assimilated to marriage contracts. Gates v. Renfroe, 569. 


See Sale—Terrell v. Allen, 46. 
TUTOR. 


Sums paid by a tutor, in the course of his administration, are considered 
primd facie as proper charges against the minor he represents. Where 
there are circumstances which cast a suspicion upon his good faith, it is 
otherwise. King v. Bowen, 151. 


See MINORs. 


VENDOR AND VENDEE. 


See Sales—George v. Roach, 594; McCandlish v. Kirkland, 614; Carmelitev 
Lacaze, 629- 


WARRANTY AND OF THE CALL IN WARRANTY. 


1. The call in warranty is not a dilatory exception, but an incidental demand 
in the answer, to enforce a legal right of the defendant. 
Smith v. Mc Waters, 145, 
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WARRANTY AND OF THE CALL IN WARRANTY (Continued). 
2. Calling a non-resident warrantor in warranty, through a curator ad hoc, 
has no more substantial effect than if he were notified by the defendant , 
for the judgment against the curator ad hoc would not be absolutely bind- 
ing upon the warrantor, in another State, unless he authorized the curator 
to defend the suit. Ibid. 
3. By the Court: We would not be understeod as disapproving of the prac- 
tice of the appointing a curator ad hoc to an absent warrantor ; the power 
may be fairly inferred from the articles of the Civil Code and Code of 
Practice, providing for the persecution of suits against absentees. There- 
fore, if a judge struck out a call in warranty of a non-resident defendant, 
and thereby the defendant lost any substantial advantage, the Supreme 
Court would remand the case, and have the call in warranty reinstated. 
Ibid. 
4. The laying out of a road, and the establishment of a ferry, are acts of sov- 
ereignty which do nobody harm. No warranty or obligation to indemnify 
ever arises from them, without an express stipulation to that effect. 
Gillespie v. Freeman, 350. 
5, He who sells a debt or an incorporeal right, warrants its existence at the 
time of the transfer, though no warranty be mentioned in the deed. 
Jenkins v. The Parish of Caddo, 559. 
6. Even in case of stipulation of no warranty, the seller, in case of eviction, is 
liable to a restitution of the price, unless the buyer was aware at the 
time of the sale of the danger of eviction, and purchased at his peril and 
risk. Ibid. 
7. In civil matters one must be sued before the judge having jurisdiction over 
the place where he has his domicil. But in matters relative to warranty, 
the warrantor may be brouglit before the court having cognizance of the 
principal action in which the demand in warranty arises. 
Oliver v. Bry, 590. 
8. One may be called in warranty in a personal action. C. P. 378, 379. 
Ibid. 


WILLS. 


1. A nuncupative will under private signature, attested by only three wit- 
nesses, when there were four persons present, and others in the vicinity 
who might have been obtained as subscribing witnesses, is invalid. 

Ratliff v. Ratliff, 117. 

2. Where two clauses in a will are inconsistent, the latter is considered as the 
will of the testator. C. C. 1716. Succession of Boone, 127. 

3. The words ‘lawful heirs,” in a will, refer to heirs of the half as well as of 
the whole blood, and evidence cannot be received to show that testatrix 
only meant a portion of her heirs at law. The admission of such evi- 
dence would virtually defeat the prohibition to make verbal testaments. 

Sharp v. Klienpeter, 264. 

4. When the words of the testamentary disposition are sufficient to vest a 
legal title in the legatee, and the intention of the testator to create such a 
title for his benefit, to the exclusion of the heirs at law, and of all other 
persons, is ascertained, then, in furtherance of that intention, any illegal 
or impossible condition the disposition may contain, is presumed to have 











INDEX. 


WILLS (Continued). 


10. 


ll. 


12. 


been inserted inadvertently, and is reputed in law, not written; but, 
where the title, created by the will, as ascertained by the words used, and 
the intention of the testator, is a tenure of property which our laws do 
not recognize, the attempt to change the nature of it, and to convert it 
into a title, valid under our laws, would no longer be an interpretation of 
the will, but the making of a new will for the testator. Rost, J. 
Succession of Franklin, 395. 


. I put this case upon the principle, that, where the condition is of the 


essence of the title created by the bequest, and intended by the testator, 
so that the will cannot stand without it, if that will be one which the 
law does not recognize, courts of justice cannot replace it by another, and 
the disposition must fall. Rost, J. Ibid. 


. A testament is a law, and the first duty of courts, in this as in other laws, 


is to ascertain the mens legislatoris; when it is once ascertained beyond 
reasonable doubt, it must be followed, and the disposition stands or falls, 
as the intention of the testator can, or cannot be carried into effect, con- 
sistently with the rules of law. Rosi, J. Ibid. 


. Powers given to testators by the code, are exceptions to the general law 


regulating the devolution of property ; they are limited, both as to form 
and substance ; and it is not enough to say, that perpetuities are not pro- 
hibited, it should be shown that they are authorized. Rost, J. Ibid. 


. A man has no more power to create new, or prohibited modes, of convey- 


ing property by will, than he has by sale, or by donation inter vivos. 
Between parties, they may hold their property, by any tenure or terms 
they please; but, as to the establishment of titles affecting the property 
itself, there is no powér in man, out of the law; nor hassociety any 
interest in attempting to carry into effect the conceits of the dead, to the 
disturbance of the rules of public order and policy which regulate the 
living. Eustis, C.J. Ibid. 


. There is, in our code, but a single restriction upon dispositions in favor of 


a stranger, and that is, where the laws of his country prohibit similar 
dispositions from being made, in favor of a citizen of this State. Art. 
1477. There is no prohibition, of a disposition in favor of a foreign State, 
or corporation created by it. Preston, J., dissenting. Ibid. 

A testator may make every disposition of his property by donations mortis 
causa, which he could make by donations inter vivos. Unless the law 
prohibits a testamentary disposition, the testator may make it, if it do not 
violate some rule of morality or duty. Preston, J., dissenting. Ibid. 

The bequest of the interest of a fund in perpetuity, when the naked pro- 
perty in theefund is given to no one else in express terms, is evidence of 
the intention of the testator to bequeath the fund itself; and the meaning 
of the words used, should be ascertained with reference to that inten- 
tion. Pealev. White, 449. 

If the deceased wes a resident of England. transiently passing through our 
country, the disposition of his personal property, according to the laws of 
England, would be valid; but if the deceased was domiciliated in Louis- 
iana, his personal property was domiciliated here with him, consequently 
he was obliged to dispose of it according to the laws of this State. Ibid. 
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WILLS ( Continued.) 


13. The notary concluded the will thus: ‘This will has been dictated to me © 
by the sieur Macarty, aud I, the said notary, have written the whole in 
my hand, suchas it has been dictated to me by the said testator, in the 

‘presence of the witnesses hereafter named and undersigned,” &c. The 
question being, whether the words used import that the will was dictated — 
in the presence of the witnesses, or was only written in their presence. 
Held: The words, in the presence of the Witnesses hereafter named and 
undersigned, in this connection, would apply indiscriminately to the 
whole clause—to the dictation as well as to the writing. 

' Nélder v. Macarty, 484. 

14. When the father, by will, in favor of a natural child, disposes of the portion 
of his estate permitted him by law to dispose of, the only restraint which 
the law imposes on the rest of his property is, that the disposition of it be 
not.in favor of any other persons than legitimate relatious or a public 


institution. Ibid. 
WITNESSES. 
1. Where an agent has purchased property for his principal, which has been 
seized by a creditor of theagent as his own pro » ina contest between 


the principal afd the seizing creditor, the agent is a competent witness 
to prove ‘his agency, and that the property belongs to the principal. 
ye McLeod v. Frost, 50. 

2. A mere defect of hearing or of sight, does not render a person imcompetent 
to be a witness to a nunecupative will. Major v. Esneault, 51. 

3. A party introducing a witness to impeach the testimony of another witness, 
is not restricted to the simple inquiry as ‘‘ to the general character of the 
witnegs for truth and veracity ;” he may inquire into the general charac- 
ter of the witness, whose testimony is sought to be impeached, but 

“ cannot inquire into any particular acts of immoral character which may 
have béen commited by the impeached witness. 
The State v. Parker, 83. 

5. The competency of a witness to testify, is restored when he has suffered 
the penalty of the crime of which he has been convicted. 

State v. Sarah Connor, f. w. c., 379. 

6. Where witnesses speak positively and minutely of facts in which they 
were not interested, and which happened many years before, when 
the witnesses were children, their testimony will not be sufficient to form 
a ground of belief. P Chandler v. Hough, 440. 

7. ‘The testimony of a witness who has omitted to answer a cross-interrogatory 
will be excluded. Kyle v. Vanbibber, 575. 

8. From neeessity, the agent of a vende is a competent, witness to prove 
the contract of sale, and the price. — Boardman v. Glenn, 581. 

9. A surety is not a competent witness for his principal. 

Rosseau v. Lovering, 615. 
10. An administrator of an estate, in matters concerning the succession, is 
subject to the ordinary rules of evidence, and even when interrogated on 
oath to answer interrogatories as a party, he cannot give evidence in favor 

of his mother against the succession. Guier v. Guier, 103. 


See Attorney at Law—Madden v. Farmer, 580. 














715 


GENERAL INDEX. 
/ Rh 





. 


The following cases, presenting no particular point which designated a familiar title 
under which they should be distributed, it was thoughtbest to place them together under a 
General Index. Some of the cases appear under those titles which have been thought 
most appropriate. This repetition may prevent them from escaping the notice of those 
readers, who, making a different classification, might omit to examine the Index with a 
view to that which has been adopted. * 


5 A, 

The curator of a surety ona bond to release property which has been 
attached, cannot maintain an attachment against the principal on the 
bond, unless the surety has made a payment. 

“= Bannon v. Barneit, 105. 

Where a liquidator has been appointed in pursuance ofsjaw for an insolvent 
corporation, it is duty to enforce contributions from stockholders who 
are indebted, to meet the liabilities of the corporatién. Individual credi- “YS 
tors can compel him by action to do so, and they have not the right, while a, 
he is acting, to institute suits against the stockholders'to enforce the pay- 
ment of their claim. Gas Light and Banking Co.w. Hayes, 114. 

Where an insolvent corporation is in process of liquidation, in the hands of 
a liquidator appointed under the law, there is but little ground for con- 
sidering that prescription runs in favor ef the corporation, during the 

‘ term of liquidation. ‘Ibid. 

The testamentary executrix who is in possession of thé succession, is not 
under the necessity of demanding the seizing of a particular legacy to 
herself from the heirs. Succession of Boone, 127. 

As a general rule, the government of the United States, in its proceedings 
in its own courts, and in the courts of the State to which, in civil actions, 
it may resort, can only act through its offices and officers established by 
law. United States v. Smith, 185. 

Where the district court dissolved an injunction because it was obtained by 
one not competent to represent the plaintiff, the’subsequent appearance of 
one duly authorized, and his prosecutionf the case to the , 
court, can have no fetroactive effect. ée' * bid. 

i By the Court: It frequently happens, that one man may represent several 
persons or quality of persons. He may be an executor, a syndic, “an 
alderman, a president of a company, a church warden, &c. ‘What he 
does in one quality, cannot prejudice him in another. Nor can he trans- 
fer what he has in one quality to the other. In @ach quality, the per- 
sonation is distinct and so maintaied. Lapeyre v. Thompson, 218. 

That portion of the statute of 1840, abolishing imprisonment for debt, which 
subjects the defendant to imprisonment for giving an unjust preference, 
only until he pays the debt, partakes of a civil character. It merely 
excepts that case from the law to abolish imprisonment for debt, and, as 
to it, still allows imprisonment as a civil remedy. 


Thompson v. wo 257. 
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In a contest for the ownership of slaves, the plaintiff’s title was sustained. 
He died, and his curators brought suit for the wages of the slaves, and 
also for the vglue of those that were not delivered. Plaintiffs had judg- 

nt, which, on appeal, was affirmed. The slaves were delivered to 

Prrdane on their giving a forthcoming bond. Held: That this cir- 
cumstance did not affect ope rights in relation to the slaves. 

. sal Botts v. Nichols, 263. 


A reward for the. conviction, of a person whdliniay have been concerned in 
the commission of a crime, refers to a.crime already committed, and not 
. to one which may be committed nt to the offer. 
Cornelson et al’'v. “Stin: al Insufance Co., 345. 
A reward for the conyiction of a person wie ay have been concérned in 
_ the perpet ration of a epegifie. crime, cauinot’be recoygred, by the inform- 
ant, for a conviction of a persog of a crime less in @pgree and entirely 
diffengtt..« Ibid. 
Where property was sold under execution, according to a plan made by 
the defendant, which proved.to be “defective; and a number of the pur- 
chasers had a new. n made, which a they adopted ; ; it was held, that this 
new. tas the purchaser, who wana party to it. 
i. sey v. Herman, 353. 
5 one of the several parties must suffer, the loss should fall on that 
who, his imprudent confidence. has enabled the wrong-doer to 
credit , witht inno third persons, to which, upon the true, but 
hidden state of moe would not be entitled. Slidell, J. 
Campbell v. Penn, 371. 
It is no& sufficient for the plaintiff to make out a probable case, he must 
* make it certain. Aid where the suit is delayed until after the death of 
the person against whom the claim is alleged to have existed, and where 
if it existed at all,.it must have been known in his lifetime, the testimony 
should be peculiarly strong. , Simpson v. Powell, 555. 
The court understands that, in Alabama, it is s requisite to relief in chan- 
cery, by opening a judgment, that the complaint should show that the 
judgment is,unjust. | — Kyle v. Vanbibber, 575. 
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